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                                                   Owner’s Certificate (rev.12/15/2022) Page 3 of 4  

16.    The on-site Property Management office has office hours of at least 20 hours every week. 
 

               YES                                NO 

 
           If “No” please provide explanation on page 4. 
 

       17.  The owner has registered and posted the property on our Housing Resource Center (https://www.nj.gov/njhrc/) 
          and actively updated property information. 

 

               YES      NO  

 
                            If “No” please provide explanation on page 4. 

 

 
 
*Note:  Failure to complete this form in its entirety, after the December 31, 2022 expiration date, will result in noncompliance 
with program requirements.  In addition, any individual other than an owner or general partner of the project is not permitted 
to sign this form, unless permitted by the state agency. 
 
 
 
 
The project is otherwise in compliance with the Code, including any Treasury Regulations, the applicable State Allocation Plan, and  
all other applicable laws, rules and regulations. This Certification and any attachments are made UNDER PENALTY OF PERJURY.   
 
           
  ________________________________________ 
                      (Ownership Entity)  
 
  ________________________________________ 
                          *(Signature) 
 
  ________________________________________ 
                                     *(Title)  
 
   ________________________________________ 
                                 *(Date)  

                    

    

  

 

 
 

 

 

 

 

 

 

 

 

 

 

 

https://www.nj.gov/njhrc/
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jpena
Typewritten Text
EXHIBIT B3







jpena
Typewritten Text
EXHIBIT B3b





jpena
Typewritten Text
EXHIBIT B3c



jpena
Typewritten Text
EXHIBIT B3d





















jpena
Typewritten Text
Exhibit C3





Jpena
Typewritten Text
EXHIBIT C5

Jpena
Typewritten Text



jpena
Typewritten Text
Exhibit C6



jpena
Typewritten Text
Exhibit C7



jpena
Typewritten Text
Exhibit C8





Form # 2014 

SAMPLE VERIFICATION OF INCOME ELIGIBILITY FROM 
 SECTION 8 AUTHORITY 

(Retype onto owner/managing agent/project letterhead.) 
 
    Date 
 
(Public Housing Authority) 
(Address) 
(City, State Zip)  
 
    RE: (Head of Household Name) 
     (Project Name, Address, Unit #) 
 
Dear Sir/Madam: 
 
 As the owner/managing agent of the above referenced low -income housing tax credit 
property, I/we are required to verify the income of all applicants or existing tenants in those 
housing units. 
 
 The above referenced tenant receives housing assistance payments under the Section 8 
program from the (Tenant’s Name) Public Housing Authority.  Because this tenant is residing in 
a Low Income Housing Tax Credit building, Section 42 of the Internal Revenue Code requires 
that the building owner have the tenant complete an income certification and collect 
documentation to support the income certification. This requirement could be met if the public 
housing authority provides the tenant's income and a statement declaring that the tenant's income 
does not exceed the applicable income limit.  
 
 Please complete the form below for the above referenced tenant and return to me at the 
above address. The tenant has consented below to the release of their income and this statement.  
Your prompt return of this form will be appreciated.  If you have any questions, please do not 
hesitate to contact me at  (Phone Number).     
 
    Sincerely, 
 
 
    Owner/Managing Agent 
 
I hereby consent to the release of the information requested. 
 
_____________________________________  __________________________________ 
Signature of Applicant/Tenant    Date 
 
--------------------------------------------------------------------------------------------------------------------- 
 
PHA STATEMENT    DATE:____________________________ 
 
 As per the requirements of the Internal Revenue Code, the above household's gross income 
was calculated and certified on ( Date ) and found not to exceed ( Percentage* ) percent of the 
median income limit for that year.  Back-up documentation was collected from the tenant to 
verify the gross income. 
 
___________________________________ ___________________________________ 
Name of Public Housing Authority  Signature of Public Housing Authority Rep. 
 
* This will be 50% or 60%, depending on which minimum set-aside was selected by the owner. 
The owner/agent should fill this in for the PHA 
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Under $5,000 Asset Certification (2019) 

UNDER $5,000 ASSET CERTIFICATION 
For households whose combined net assets do not exceed $5,000. 
Complete only one form per household; include assets of children. 

Household Name:   Unit No. 

Development Name:   City: 

Complete all that apply for 1 through 4: 
1. My/our assets include:

(A) 

Cash  

Value* 

(B) 

Int. 

Rate 

(A*B) 

Annual 

Income Source 

(A) 

Cash 

Value* 

(B) 

Int. 

Rate 

(A*B) 

Annual 

Income Source 

$ $ Savings Account $    $ Checking Account 

$ $ Cash on Hand $ $ Safety Deposit Box 

$ $ Certificates of Deposit $ $ Money market funds 

$ $ Stocks $ $ Bonds 

$ $ IRA Accounts $ $ 401(k)/403(b) Accounts 

$ $ Keogh Accounts $ $ Trust Funds 

$ $ Equity in real estate $ $ Land Contracts 

$ $ Lump Sum Receipts $ $ Capital investments 

$ $ Life Insurance Policies $__________    ______     $___________  Government Benefits*** 

$ $ Other Retirement/Pension Funds not named above: 

$ $ GoFundMe/Crowdsourcing 

$ $ Bitcoin/Cryptocurrency 

$ $ Personal property held as an investment** : 

$ $ Other (list): 

PLEASE NOTE: Certain funds (e.g., Retirement, Pension, Trust) may or may not be (fully) accessible to you. Include only those amounts which are. 

*Cash value is defined as market value minus the cost of converting the asset to cash, such as broker's fees, settlement costs, outstanding loans, early withdrawal

penalties, etc.

**Personal property held as an investment may include, but is not limited to, gem or coin collections, art, antique cars, etc.  Do not include necessary personal 

property such as, but not necessarily limited to, household furniture, daily-use autos, clothing, assets of an active business, or special equipment for use by the 

disabled. 

***Examples: Payroll, Social Security or Welfare accounts (do not count Food Stamp Accounts). 

2.  Within the past two (2) years, I/we have sold or given away assets (including cash, real estate, etc.) for more than $1,000 below 

their fair market value (FMV). Those amounts* are included above and are equal to a total of: $     (*the 
difference between FMV and the amount received, for each asset on which this occurred). 

3.  I/we have not sold or given away assets (including cash, real estate, etc.) for less than fair market value during the past two (2) 

years. 

4.  I/we do not have any assets at this time. 

The net family assets (as defined in 24 CFR 813.102) above do not exceed $5,000 and the annual income from the net family assets is 

$   .  This amount is included in total gross annual income. 

Under penalty of perjury, I/we certify that the information presented in this certification is true and accurate to the best of my/our knowledge. 
The undersigned further understand(s) that providing false representations herein constitutes an act of fraud.  False, misleading or incomplete 
information may result in the termination of a lease agreement. 

Applicant/Tenant Date Applicant/Tenant Date 
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Rev 12/9/2022      
Page 1 of 2 

Child Support/Alimony/Spousal Support Certification 
Owners/Agent must count child support, alimony and spousal support amounts awarded by the court unless the 
applicant/tenant certifies that payments are not being made and that he or she has taken all reasonable legal actions 
to collect amounts due, including filing with the appropriate courts or agencies responsible for enforcing payment. 

Please use separate form for each child support, alimony or spousal support case 

I hereby certify that the following is true regarding my current child support for: (list names of children) 

___________________, ____________________, ___________________, ______________________  
Please check all that apply: 

1.   I am currently receiving child support, alimony, spousal support (circle one) in the amount of
$_______________ per month/week as a non-court ordered payment from: (A signed notarized
statement from this provider of payment as verification of the amount of payment is attached)

________________________           _______________________ 
         Name of Provider         Relationship of Provider 

2.  I am currently receiving child support, alimony, spousal support (circle one) in the amount of
$___________ per month/week.
A print-out covering the past twelve (12) months from the appropriate agency (County, Courthouse or
SRS Child Support Enforcement Unit) to verify payment is attached.

3.  I am presently receiving child support, alimony, spousal support (circle one) arrears in the amount
of $____________   per month/week.

4.  Effective _____________ I will begin receiving child support, alimony, spousal support (circle
one) in the amount of $________ per month/week. Supporting documentation of payment to be
received is attached.

5.  I may begin receiving child support, alimony, spousal support (circle one) in the future. A copy of
my divorce decree and/or separation agreement is attached. If there isn’t an agreement, please
explain:
__________________________________________________________________________________
__________________________________________________________________________

6.  It is Court ordered that I receive $___________ per month/week for child support, alimony,
spousal support (circle one) but I do not receive it on a regular basis – Case #_________________.
Documentation from County, Courthouse or SRS Child Support Enforcement Unit is attached.

7.  It is Court ordered that I receive $_____________ per month/week for child support, alimony,
spousal support (circle one) but I do not receive it – Case #_______________________________.
A print-out covering the past twelve (12) months from the appropriate agency (County, Courthouse or
SRS Child Support Enforcement Unit) to verify non-payment is attached.

8.  I am not presently receiving child support, alimony or spousal support and do not anticipate
obtaining a court order in the upcoming year.

Under penalty of perjury, I certify that the information presented on this certification is true and accurate to the best 
of my knowledge. The undersigned further understands that providing false representations herein constitutes an act 
of fraud. False, misleading or incomplete information may result in the termination of a lease agreement.   

____________________________ __________________________          ________________ 
Print Name of Applicant/Tenant Signature of Applicant/Tenant     Date
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                                                                             Rev. 12/9/2022                     
  Page 2 of 2 
 

Checklist of Attachments 
for 

Child Support/Alimony/Spousal Support Certification 
 

 

Owners/Agent must count child support, alimony and spousal support amounts awarded by the court 
unless the applicant/tenant certifies that payments are not being made and that he or she has taken all 
reasonable legal actions to collect amounts due, including filing with the appropriate courts or agencies 
responsible for enforcing payment. 
 

• SRS Child Support Enforcement Unit 
Department of Social and Rehabilitation Services (SRS) will officially 
change to Department for Children and Families (DCF). 
 

• NJ Child Support http://www.njchildsupport.org 
 

• Child Support Enforcement Unit from another state/county 
 

• Support Order (including any arrears) 
 

• Court order generated through Public Assistance (if pass through) amount 
due to recipient 
 

o Printout of amounts receive by tenant/applicant 
 

• Divorce Decree 
 

• Separation Agreement 
 

• Trust Account-distribution of payments 
 

• Signed notarized statement of payment from provider on behalf of children. 
 

• Summons to appear 

http://www.njchildsupport.org/


Student Verification (2019) 

STUDENT VERIFICATION 

This Annual Student Verification is in connection with the undersigned’s application/occupancy in the following apartment: 

Head of Household Name:   Unit No. if assigned:  

Development Name and Address: 

Move-in Date (MM/DD/YYYY) if applicable: 

Check A, B, or C as applicable (note that students include those attending public or private elementary schools, middle or junior 
high schools, senior high schools, colleges, universities, technical, trade, or mechanical schools, but does not include those 
attending on-the-job training courses): 

A. _____  Household contains at least one occupant who is not a student and has not been/will not be a student for five 
months or more out of the current and/or upcoming calendar year (months need not be consecutive).  If this item 
is checked, no further information is needed.  Sign and date below. 

B. _____ Household contains all students, but is qualified because the following occupant(s) 
___________________________________ is/are a PART-TIME student(s).  Verification of part-time student 
status is required for at least one occupant. If this item is checked, no further information is needed.  Sign and 
date below. 

C. _____  Household contains all FULL-TIME students for five months or more out of the current and/or upcoming 
calendar year (months need not be consecutive).  If this item is checked, questions 1-5 below must be completed: 

1. Are the students married and entitled to file a joint tax return? (attach marriage certificate or tax return) YES NO 
2. Is at least one student a single parent with child(ren) and this parent is not a dependent of someone else,

and the child(ren) is/are not dependent(s) of someone other than a parent? (attach student’s most recent tax
return and, if applicable, divorce/custody decree or other parent’s most recent tax return)

YES NO 

3. Is at least one student receiving Temporary Assistance to Needy Families (TANF)? (provide release of
information for verification purposes)

YES NO 

4. Does at least one student participate in a program receiving assistance under the Job Training Partnership
Act, Workforce Investment Act, or under other similar federal, state, or local laws? (attach verification of
participation)

YES NO 

5. Does the household consist of at least one student who was, within 5 years of the effective date of the
initial income certification, under the care and placement responsibility of the state agency responsible for
administering foster care?  (provide verification of participation)

YES NO 

Full-time student households that are income eligible and satisfy one of the above conditions are considered eligible.  If C is checked and 

questions 1-5 are marked NO or verification does not support the exception indicated, the household is considered ineligible. 

Under penalties of perjury, I/we certify that the information presented in this Annual Student Certification is true and accurate to 
the best of my/our knowledge and belief.  I/we agree to notify management immediately of any changes in this household’s student 
status.  The undersigned further understands that providing false representations herein constitutes an act of fraud.  False, 
misleading, or incomplete information may result in the termination of the lease agreement.  

All household members age 18 or older must sign and date. 

Printed Name Signature Date 

Printed Name Signature Date 

Printed Name Signature Date 

Printed Name Signature Date 
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Student Verification (September 2000) 

STUDENT VERIFICATION

THIS SECTION TO BE COMPLETED BY MANAGEMENT AND EXECUTED BY STUDENT 

This Student Verification is being delivered in connection with the undersigned's eligibility for residency in the following apartment: 

Project Name:   

Building Address:  

Unit Number if assigned:   

I hereby grant disclosure of the information requested below from 
Name of Educational Institution 

      Signature Date 

    Printed Name           Student ID# 

Return Form to: 

THIS SECTION TO BE COMPLETED BY EDUCATIONAL INSTITUTION 

The above-named individual has applied for residency or is currently residing in housing that requires verification of student status. 
Please provide the information requested below:  

Is the above-named individual a student at this educational institution?  YES   NO 

If so, part-time or full-time?    PART-TIME      FULL-TIME 

If full-time, the date the student enrolled as such:  

Expected date of graduation:   

I hereby certify that the information supplied in this section is true and complete to the best of my knowledge. 

Signature:       Date: 

Print your name:       Tel. #: 

Title: 

Educational Institution: 

NOTE: Section 1001 of Title 18 of the U. S. Code makes it a criminal offense to make willful false statements or misrepresentations to any Department or Agency of  
the United States as to any matter within its jurisdiction. 



 

NJHMFA LOW INCOME TAX CREDIT  

TENANT INCOME SELF CERTIFICATION 
 (FOR  100% LITC PROPERTIES RECERTIFICATIONS ONLY) 

 

Effective Date:  _____________________ 

 

Move-in Date:    ____________________ 
(MM/DD/YYYY)  

PART I. DEVELOPMENT DATA 

 

Property Name:       County:         BIN #:NJ     

Address:       Unit Number:       # Bedrooms:     
 

PART II. HOUSEHOLD COMPOSITION 

HH 

Mbr # 

 

Last Name 

First Name & Middle 

Initial 

Relationship to Head  

of Household 

Date of Birth 
(MM/DD/YYYY) 

F/T Student  
(Y or N) 

Social Security  

or Alien Reg. No. 

1   HEAD    

2       

3       

4       

5       

6       

7       

8       
 

 

 
TOTAL ANNUAL HOUSEHOLD INCOME: $     

(INCLUDE INCOME FROM ASSETS) 
 

 

Tenant Paid Rent $ 

 

     Rental Assistance Type __________________________ 

 

Utility Allowance $ 

 

     Rental Assistance _______________________________ 

   

     Other non-optional charges ________________________ 

GROSS RENT FOR UNIT: 

(Tenant paid rent plus Utility Allowance & 

other non-optional charges) 

 

 

$ 

 

     Unit Meets Rent Restriction at:  
 

     60%     50%     40%     30%     20% 

 

Maximum Rent Limit for this unit: 

 

$ 

 

   

         Student Exception: 

ARE ALL OCCUPANTS FULL TIME STUDENTS?     yes           no  1 TANF assistance 

If yes, circle exception and attach documentation  2 Job Training Program 

 
  

 3 Single parent/dependent child 

4 Married/joint return 

5 Previously in Foster Care 

HOUSEHOLD CERTIFICATION & SIGNATURES 
 

Under penalties of perjury, I/we certify that the information presented in this Certification is true and accurate to the best of my/our knowledge and belief.  The 

undersigned further understands that providing false representations herein constitutes an act of fraud.  False, misleading or incomplete information may result in the 

termination of the lease agreement.  

 

        

 Signature (Date) Signature (Date) 

        
 Signature (Date) Signature (Date) 

 

 

SIGNATURE OF OWNER/REPRESENTATIVE 
 

Based on the representations herein and upon the proofs and documentation required to be submitted, the individual(s) named in Part II of this Tenant 

Income Certification is/are eligible under the provisions of Section 42 of the Internal Revenue Code, as amended, and the Land Use Restriction 

Agreement (if applicable), to live in a unit in this Project. 

 

 

 

      

SIGNATURE OF OWNER/REPRESENTATIVE  DATE     

       
             rev 1/2019 
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       NJHMFA 3/13/19 

INSTRUCTIONS FOR COMPLETING 100% PROPERTY TENANT INCOME SELF CERTIFICATION 

(This form is to be completed by the owner or an authorized representative) 

Effective Date: Enter the effective date of the certification. The effective date should be no later than  

                                one year from the effective date of the previous (re)certification. 

Move-In Date:  Enter month, day and year of initial tax credit move-in date. 

Part I – DEVELOPMENT DATA 

Property Name:  Enter the name of the development 

County:    Enter the county in which the development is located. 

BIN#:   Enter the Building Identification Number (BIN) assigned to the building (from IRS Form 8609) 

Address:   Enter the address of the building. 

Unit Number:  Enter the unit number. 

#Bedrooms:  Enter the number of bedrooms in the unit. 

Part II – HOUSEHOLD COMPOSITION 

List all occupants of the unit. State each household member’s relationship to the head of household by using one 

of the following coded definitions: 

H – Head of Household   S – Spouse 

A -  Adult co-head/tenant   O – Other family member 

C -  Child     F – Foster child(ren)/adults(s) 

L -  Live –in Aide   N – None of the above 

Enter the date of birth and social security number or alien registration number for each occupant. If there are 

more than eight (8) occupants, use an additional recertification form to list the remaining household members and 

attach it to page one (1) of the recertification. 

TOTAL ANNUAL HOUSEHOLD INCOME 

Although third party verification forms are not required to determine income and assets for the 100% LITC Tenant 

Self Certification, it is suggested that such information be obtained through 1st party (tenant/household member) 

to support gross annual income anticipated to be received during the twelve months from the effective date of the 

certification. Household members should provide the owner/management company with sufficient income/asset 

documentation/details to indicate total annual household income (ie. paystubs, pension check stub, Social Security 

Award Letter or year-end statement, bank statement(s), etc). Income is to be reported for each household 

member.  

If the household composition/individuals differ from the prior certification, file clarification should be included. 

Please refer to the HUD Handbook 4350.3 for complete instructions on income inclusions/exclusions, basic income 

and asset verification, calculation of income and assets. 
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       NJHMFA 3/13/19 

RENT 

Tenant Paid Rent: Enter the amount the tenant pays for rent (not including rental assistance payments) 

Rental Assistance: Enter the amount of rental assistance, if any. 

Rental Assistance Type: Enter the source of the rental assistance. 

Utility Allowance:  Enter the utility allowance. If the owner pays all utilities, enter zero. 

Non-optional charges: Enter the amount of non-optional charges, such as mandatory garage rent, storage, etc. 

Gross Rent for Unit: Enter the total of Tenant Paid Rent + Utility allowance + other non-optional charges. 

Maximum Rent Limit: Enter the maximum allowable gross rent for the unit. 

Meets Rent Restriction at: Check the appropriate rent restriction that the unit meets according to the required  

    set-aside(s) for the project. 

STUDENT STATUS 

All household members are to identify student status via Student Status Verification form. If a student, the 

household member exemption and/or explanation is to be provided. 

*Fulltime status is determined by the school the student attends 

 

HOUSEHOLD CERTIFICATION AND SIGNATURES 

After providing income, asset, and student status information, each adult household member (age 18 or older) 

must sign and date the Low Income Tax Credit Income Self Certification.  

 

SIGNATURE OF OWNER/REPRESENTIVE 

It is the responsibility of the owner or the owner’s representative to sign and date the Low Income Tax Credit 

Income Self Certification immediately following execution by the resident(s). 

The responsibility of documenting and determining continued eligibility (including completing and signing the 

Tenant Income Certification form) and ensuring such documentation is kept in the tenant file is extremely 

important and should be conducted by someone who is well trained and certified in tax credit compliance. 

These instructions should not be considered a complete guide on tax credit compliance. The owner of the project is 

responsible for compliance with the federal and state regulations as outlined in Section 42 of the code, IRS 8823 

Guide, NJHMFA Qualified Allocation Plan (QAP) and NJHMFA Tax Credit Compliance Manual. 

 



 

 

Federal Regulations  

Reg § 1.42-5. Monitoring compliance with low-income housing credit 
requirements. 

Caution: Reg §1.42-5, following, is effective after 12/31/2000. For Reg §1.42-5, 
effective before 1/1/2001, see above.  

(a) Compliance monitoring requirement.  

(1) In general. Under section 42(m)(1)(B)(iii), an allocation plan is not 
qualified unless it contains a procedure that the State or local housing 
credit agency (“Agency”) (or an agent of, or other private contractor hired 
by, the Agency) will follow in monitoring for noncompliance with the 
provisions of section 42 and in notifying the Internal Revenue Service of 
any noncompliance of which the Agency becomes aware. These 
regulations only address compliance monitoring procedures required of 
Agencies. The regulations do not address forms and other records that may 
be required by the Service on examination or audit. For example, if a 
building is sold or otherwise transferred by the owner, the transferee 
should obtain from the transferor information related to the first year of 
the credit period so that the transferee can substantiate credits claimed.  

(2) Requirements for a monitoring procedure.  

(i) In general. A procedure for monitoring for noncompliance 
under section 42(m)(1)(B)(iii) must include—  

(A) The recordkeeping and record retention provisions of 
paragraph (b) of this section;  

(B) The certification and review provisions of paragraph (c) 
of this section;  

(C) The inspection provision of paragraph (d) of this 
section; and  

(D) The notification-of-noncompliance provisions of 
paragraph (e) of this section.  

(ii) Order and form. A monitoring procedure will meet the 
requirements of section 42(m)(1)(B)(iii) if it contains the substance 
of these provisions. The particular order and form of the provisions 
in the allocation plan is not material. A monitoring procedure may 
contain additional provisions or requirements.  
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(b) Recordkeeping and record retention provisions.  

(1) Recordkeeping provision. Under the recordkeeping provision, the 
owner of a low-income housing project must be required to keep records 
for each qualified low-income building in the project that show for each 
year in the compliance period—  

(i) The total number of residential rental units in the building 
(including the number of bedrooms and the size in square feet of 
each residential rental unit);  

(ii) The percentage of residential rental units in the building that 
are low-income units;  

(iii) The rent charged on each residential rental unit in the building 
(including any utility allowances);  

(iv) The number of occupants in each low-income unit, but only if 
rent is determined by the number of occupants in each unit under 
section 42(g)(2) (as in effect before the amendments made by the 
Omnibus Budget Reconciliation Act of 1989);  

(v) The low-income unit vacancies in the building and information 
that shows when, and to whom, the next available units were 
rented;  

(vi) The annual income certification of each low-income tenant per 
unit. For an exception to this requirement, see section 42(g)(8)(B) 
(which provides a special rule for a 100 percent low-income 
building);  

(vii) Documentation to support each low-income tenant's income 
certification (for example, a copy of the tenant's federal income tax 
return, Forms W-2, or verifications of income from third parties 
such as employers or state agencies paying unemployment 
compensation). For an exception to this requirement, see section 
42(g)(8)(B) (which provides a special rule for a 100 percent low-
income building). Tenant income is calculated in a manner 
consistent with the determination of annual income under section 8 
of the United States Housing Act of 1937 (“Section 8”), not in 
accordance with the determination of gross income for federal 
income tax liability. In the case of a tenant receiving housing 
assistance payments under Section 8, the documentation 
requirement of this paragraph (b)(1)(vii) is satisfied if the public 
housing authority provides a statement to the building owner 



 

 

declaring that the tenant's income does not exceed the applicable 
income limit under section 42(g);  

(viii) The eligible basis and qualified basis of the building at the 
end of the first year of the credit period; and  

(ix) The character and use of the nonresidential portion of the 
building included in the building's eligible basis under section 
42(d) (e.g., tenant facilities that are available on a comparable 
basis to all tenants and for which no separate fee is charged for use 
of the facilities, or facilities reasonably required by the project).  

(2) Record retention provision. Under the record retention provision, the 
owner of a low-income housing project must be required to retain the 
records described in paragraph (b)(1) of this section for at least 6 years 
after the due date (with extensions) for filing the federal income tax return 
for that year. The records for the first year of the credit period, however, 
must be retained for at least 6 years beyond the due date (with extensions) 
for filing the federal income tax return for the last year of the compliance 
period of the building.  

(3) Inspection record retention provision. Under the inspection record 
retention provision, the owner of a low-income housing project must be 
required to retain the original local health, safety, or building code 
violation reports or notices that were issued by the State or local 
government unit (as described in paragraph (c)(1)(vi) of this section) for 
the Agency's inspection under paragraph (d) of this section. Retention of 
the original violation reports or notices is not required once the Agency 
reviews the violation reports or notices and completes its inspection, 
unless the violation remains uncorrected.  

(c) Certification and review provisions.  

(1) Certification. Under the certification provision, the owner of a low-
income housing project must be required to certify at least annually to the 
Agency that, for the preceding 12-month period—  

(i) The project met the requirements of:  

(A) The 20-50 test under section 42(g)(1)(A), the 40-60 test 
under section 42(g)(1)(B), or the 25-60 test under sections 
42(g)(4) and 142(d)(6) for New York City, whichever 
minimum set-aside test was applicable to the project; and  



 

 

(B) If applicable to the project, the 15-40 test under 
sections 42(g)(4) and 142(d)(4)(B) for “deep rent skewed” 
projects;  

(ii) There was no change in the applicable fraction (as defined in 
section 42(c)(1)(B)) of any building in the project, or that there 
was a change, and a description of the change;  

(iii) The owner has received an annual income certification from 
each low-income tenant, and documentation to support that 
certification; or, in the case of a tenant receiving Section 8 housing 
assistance payments, the statement from a public housing authority 
described in paragraph (b)(1)(vii) of this section. For an exception 
to this requirement, see section 42(g)(8)(B) (which provides a 
special rule for a 100 percent low-income building);  

(iv) Each low-income unit in the project was rent-restricted under 
section 42(g)(2);  

(v) All units in the project were for use by the general public (as 
defined in Sec. 1.42-9), including the requirement that no finding 
of discrimination under the Fair Housing Act, 42 U.S.C. 3601-
3619, occurred for the project. A finding of discrimination includes 
an adverse final decision by the Secretary of the Department of 
Housing and Urban Development (HUD), 24 CFR 180.680, an 
adverse final decision by a substantially equivalent state or local 
fair housing agency, 42 U.S.C. 3616a(a)(1), or an adverse 
judgment from a federal court;  

(vi) The buildings and low-income units in the project were 
suitable for occupancy, taking into account local health, safety, and 
building codes (or other habitability standards), and the State or 
local government unit responsible for making local health, safety, 
or building code inspections did not issue a violation report for any 
building or low-income unit in the project. If a violation report or 
notice was issued by the governmental unit, the owner must attach 
a statement summarizing the violation report or notice or a copy of 
the violation report or notice to the annual certification submitted 
to the Agency under paragraph (c)(1) of this section. In addition, 
the owner must state whether the violation has been corrected;  

(vii) There was no change in the eligible basis (as defined in 
section 42(d)) of any building in the project, or if there was a 
change, the nature of the change (e.g., a common area has become 
commercial space, or a fee is now charged for a tenant facility 
formerly provided without charge);  



 

 

(viii) All tenant facilities included in the eligible basis under 
section 42(d) of any building in the project, such as swimming 
pools, other recreational facilities, and parking areas, were 
provided on a comparable basis without charge to all tenants in the 
building;  

(ix) If a low-income unit in the building became vacant during the 
year, that reasonable attempts were or are being made to rent that 
unit or the next available unit of comparable or smaller size to 
tenants having a qualifying income before any units in the project 
were or will be rented to tenants not having a qualifying income;  

(x) If the income of tenants of a low-income unit in the project 
increased above the limit allowed in section 42(g)(2)(D)(ii), the 
next available unit of comparable or smaller size in the project was 
or will be rented to tenants having a qualifying income; and  

(xi) An extended low-income housing commitment as described in 
section 42(h)(6) was in effect (for buildings subject to section 
7108(c)(1) of the Omnibus Budget Reconciliation Act of 1989, 103 
Stat. 2106, 2308-2311), including the requirement under section 
42(h)(6)(B)(iv) that an owner cannot refuse to lease a unit in the 
project to an applicant because the applicant holds a voucher or 
certificate of eligibility under section 8 of the United States 
Housing Act of 1937, 42 U.S.C. 1437f (for buildings subject to 
section 13142(b)(4) of the Omnibus Budget Reconciliation Act of 
1993, 107 Stat. 312, 438-439); and  

(xii) All low-income units in the project were used on a 
nontransient basis (except for transitional housing for the homeless 
provided under section 42(i)(3)(B)(iii) or single-room-occupancy 
units rented on a month-by-month basis under section 
42(i)(3)(B)(iv)).  

(2) Review. The review provision must—  

(i) Require that the Agency review the certifications submitted 
under paragraph (c)(1) of this section for compliance with the 
requirements of section 42;  

(ii) Require that with respect to each low-income housing 
project—  

(A) The Agency must conduct on-site inspections of all 
buildings in the project by the end of the second calendar 
year following the year the last building in the project is 



 

 

placed in service and, for at least 20 percent of the project's 
low-income units, inspect the units and review the low-
income certifications, the documentation supporting the 
certifications, and the rent records for the tenants in those 
units; and  

(B) At least once every 3 years, the Agency must conduct 
on-site inspections of all buildings in the project and, for at 
least 20 percent of the project's low-income units, inspect 
the units and review the low-income certifications, the 
documentation supporting the certifications, and the rent 
records for the tenants in those units; and  

(iii) Require that the Agency randomly select which low-income 
units and tenant records are to be inspected and reviewed by the 
Agency. The review of tenant records may be undertaken wherever 
the owner maintains or stores the records (either on-site or off-
site). The units and tenant records to be inspected and reviewed 
must be chosen in a manner that will not give owners of low-
income housing projects advance notice that a unit and tenant 
records for a particular year will or will not be inspected and 
reviewed. However, an Agency may give an owner reasonable 
notice that an inspection of the building and low- income units or 
tenant record review will occur so that the owner may notify 
tenants of the inspection or assemble tenant records for review (for 
example, 30 days notice of inspection or review).  

(3) Frequency and form of certification. A monitoring procedure must 
require that the certifications and reviews of paragraph (c)(1) and (2) of 
this section be made at least annually covering each year of the 15-year 
compliance period under section 42(i)(1). The certifications must be made 
under penalty of perjury. A monitoring procedure may require 
certifications and reviews more frequently than on a 12-month basis, 
provided that all months within each 12-month period are subject to 
certification.  

(4) Exception for certain buildings.  

(i) In general. The review requirements under paragraph (c)(2)(ii) 
of this section may provide that owners are not required to submit, 
and the Agency is not required to review, the tenant income 
certifications, supporting documentation, and rent records for 
buildings financed by the Rural Housing Service (RHS), formerly 
known as Farmers Home Administration, under the section 515 
program, or buildings of which 50 percent or more of the aggregate 
basis (taking into account the building and the land) is financed 



 

 

with the proceeds of obligations the interest on which is exempt 
from tax under section 103 (tax-exempt bonds). In order for a 
monitoring procedure to except these buildings, the Agency must 
meet the requirements of paragraph (c)(4)(ii) of this section.  

(ii) Agreement and review. The Agency must enter into an 
agreement with the RHS or tax-exempt bond issuer. Under the 
agreement, the RHS or tax-exempt bond issuer must agree to 
provide information concerning the income and rent of the tenants 
in the building to the Agency. The Agency may assume the 
accuracy of the information provided by RHS or the tax-exempt 
bond issuer without verification. The Agency must review the 
information and determine that the income limitation and rent 
restriction of section 42(g)(1) and (2) are met. However, if the 
information provided by the RHS or tax-exempt bond issuer is not 
sufficient for the Agency to make this determination, the Agency 
must request the necessary additional income or rent information 
from the owner of the buildings. For example, because RHS 
determines tenant eligibility based on its definition of “adjusted 
annual income,” rather than “annual income” as defined under 
Section 8, the Agency may have to calculate the tenant's income 
for section 42 purposes and may need to request additional income 
information from the owner.  

(iii) Example. The exception permitted under paragraph (c)(4)(i) 
and (ii) of this section is illustrated by the following example.  

Example An Agency selects for review buildings financed by the 
RHS. The Agency has entered into an agreement described in 
paragraph (c)(4)(ii) of this section with the RHS with respect to 
those buildings. In reviewing the RHS-financed buildings, the 
Agency obtains the tenant income and rent information from the 
RHS for 20 percent of the low-income units in each of those 
buildings. The Agency calculates the tenant income and rent to 
determine whether the tenants meet the income and rent limitation 
of section 42(g)(1) and (2). In order to make this determination, the 
Agency may need to request additional income or rent information 
from the owners of the RHS buildings if the information provided 
by the RHS is not sufficient.  

(5) Agency reports of compliance monitoring activities. The Agency must 
report its compliance monitoring activities annually on Form 8610, 
“Annual Low-Income Housing Credit Agencies Report.”  

(d) Inspection provision.  



 

 

(1) In general. Under the inspection provision, the Agency must have the 
right to perform an on-site inspection of any low-income housing project 
at least through the end of the compliance period of the buildings in the 
project. The inspection provision of this paragraph (d) is a separate 
requirement from any tenant file review under paragraph (c)(2)(ii) of this 
section.  

(2) Inspection standard. For the on-site inspections of buildings and low-
income units required by paragraph (c)(2)(ii) of this section, the Agency 
must review any local health, safety, or building code violations reports or 
notices retained by the owner under paragraph (b)(3) of this section and 
must determine—  

(i) Whether the buildings and units are suitable for occupancy, 
taking into account local health, safety, and building codes (or 
other habitability standards); or  

(ii) Whether the buildings and units satisfy, as determined by the 
Agency, the uniform physical condition standards for public 
housing established by HUD (24 CFR 5.703). The HUD physical 
condition standards do not supersede or preempt local health, 
safety, and building codes. A low-income housing project under 
section 42 must continue to satisfy these codes and, if the Agency 
becomes aware of any violation of these codes, the Agency must 
report the violation to the Service. However, provided the Agency 
determines by inspection that the HUD standards are met, the 
Agency is not required under this paragraph (d)(2)(ii) to determine 
by inspection whether the project meets local health, safety, and 
building codes.  

(3) Exception from inspection provision. An Agency is not required to 
inspect a building under this paragraph (d) if the building is financed by 
the RHS under the section 515 program, the RHS inspects the building 
(under 7 CFR part 1930), and the RHS and Agency enter into a 
memorandum of understanding, or other similar arrangement, under which 
the RHS agrees to notify the Agency of the inspection results.  

(4) Delegation. An Agency may delegate inspection under this paragraph 
(d) to an Authorized Delegate retained under paragraph (f) of this section. 
Such Authorized Delegate, which may include HUD or a HUD-approved 
inspector, must notify the Agency of the inspection results.  

(e) Notification-of-noncompliance provision.  

(1) In general. Under the notification-of-noncompliance provisions, the 
Agency must be required to give the notice described in paragraph (e)(2) 



 

 

of this section to the owner of a low-income housing project and the notice 
described in paragraph (e)(3) of this section to the Service.  

(2) Notice to owner. The Agency must be required to provide prompt 
written notice to the owner of a low-income housing project if the Agency 
does not receive the certification described in paragraph (c)(1) of this 
section, or does not receive or is not permitted to inspect the tenant income 
certifications, supporting documentation, and rent records described in 
paragraph (c)(2)(ii) of this section, or discovers by inspection, review, or 
in some other manner, that the project is not in compliance with the 
provisions of section 42.  

(3) Notice to Internal Revenue Service.  

(i) In general. The Agency must be required to file Form 8823, 
“Low-Income Housing Credit Agencies Report of 
Noncompliance,” with the Service no later than 45 days after the 
end of the correction period (as described in paragraph (e)(4) of 
this section, including extensions permitted under that paragraph) 
and no earlier than the end of the correction period, whether or not 
the noncompliance or failure to certify is corrected. The Agency 
must explain on Form 8823 the nature of the noncompliance or 
failure to certify and indicate whether the owner has corrected the 
noncompliance or failure to certify. Any change in either the 
applicable fraction or eligible basis under paragraph (c)(1)(ii) and 
(vii) of this section, respectively, that results in a decrease in the 
qualified basis of the project under section 42(c)(1)(A) is 
noncompliance that must be reported to the Service under this 
paragraph (e)(3). If an Agency reports on Form 8823 that a 
building is entirely out of compliance and will not be in 
compliance at any time in the future, the Agency need not file 
Form 8823 in subsequent years to report that building's 
noncompliance. If the noncompliance or failure to certify is 
corrected within 3 years after the end of the correction period, the 
Agency is required to file Form 8823 with the Service reporting 
the correction of the noncompliance or failure to certify.  

(ii) Agency retention of records. An Agency must retain records of 
noncompliance or failure to certify for 6 years beyond the 
Agency's filing of the respective Form 8823. In all other cases, the 
Agency must retain the certifications and records described in 
paragraph (c) of this section for 3 years from the end of the 
calendar year the Agency receives the certifications and records.  

(4) Correction period. The correction period shall be that period specified 
in the monitoring procedure during which an owner must supply any 



 

 

missing certifications and bring the project into compliance with the 
provisions of section 42. The correction period is not to exceed 90 days 
from the date of the notice to the owner described in paragraph (e)(2) of 
this section. An Agency may extend the correction period for up to 6 
months, but only if the Agency determines there is good cause for granting 
the extension.  

(f) Delegation of Authority.  

(1) Agencies permitted to delegate compliance monitoring functions.  

(i) In general. An Agency may retain an agent or other private 
contractor (“ Authorized Delegate”) to perform compliance 
monitoring. The Authorized Delegate must be unrelated to the 
owner of any building that the Authorized Delegate monitors. The 
Authorized Delegate may be delegated all of the functions of the 
Agency, except for the responsibility of notifying the Service 
under paragraphs (5) and (e)(3) of this section. For example, the 
Authorized Delegate may be delegated the responsibility of 
reviewing tenant certifications and documentation under paragraph 
(c)(1) and (2) of this section, the right to inspect buildings and 
records as described in paragraph (d) of this section, and the 
responsibility of notifying building owners of lack of certification 
or noncompliance under paragraph (e)(2) of this section. The 
Authorized Delegate must notify the Agency of any 
noncompliance or failure to certify.  

(ii) Limitations. An Agency that delegates compliance monitoring 
to an Authorized Delegate under paragraph (f)(1)(i) of this section 
must use reasonable diligence to ensure that the Authorized 
Delegate properly performs the delegated monitoring functions. 
Delegation by an Agency of compliance monitoring functions to 
an Authorized Delegate does not relieve the Agency of its 
obligation to notify the Service of any noncompliance of which the 
Agency becomes aware.  

(2) Agencies permitted to delegate compliance monitoring functions to 
another Agency. An Agency may delegate all or some of its compliance 
monitoring responsibilities for a building to another Agency within the 
State. This delegation may include the responsibility of notifying the 
Service under paragraph (e)(3) of this section.  

(g) Liability. Compliance with the requirements of section 42 is the responsibility 
of the owner of the building for which the credit is allowable. The Agency's 
obligation to monitor for compliance with the requirements of section 42 does not 
make the Agency liable for an owner's noncompliance.  



 

 

(h) Effective date. Allocation plans must comply with these regulations by June 
30, 1993. The requirement of section 42(m)(1)(B)(iii) that allocation plans contain 
a procedure for monitoring for noncompliance becomes effective on January 1, 
1992, and applies to buildings for which a low-income housing credit is, or has 
been, allowable at any time. Thus, allocation plans must comply with section 
42(m)(1)(B)(iii) prior to June 30, 1993, the effective date of these regulations. An 
allocation plan that complies with these regulations, with the notice of proposed 
rulemaking published in the Federal Register on December 27, 1991, or with a 
reasonable interpretation of section 42(m)(1)(B)(iii) will satisfy the requirements 
of section 42(m)(1)(B)(iii) for periods before June 30, 1993. Section 
42(m)(1)(B)(iii) and these regulations do not require monitoring for whether a 
building or project is in compliance with the requirements of section 42 prior to 
January 1, 1992. However, if an Agency becomes aware of noncompliance that 
occurred prior to January 1, 1992, the Agency is required to notify the Service of 
that noncompliance. In addition, the requirements in paragraphs (b)(3) and 
(c)(1)(v), (vi), and (xi) of this section (involving recordkeeping and annual owner 
certifications) and paragraphs (c)(2)(ii)(B), (c)(2)(iii), and (d) of this section 
(involving tenant file reviews and physical inspections of existing projects, and 
the physical inspection standard) are applicable January 1, 2001. The requirement 
in paragraph (c)(2)(ii)(A) of this section (involving tenant file reviews and 
physical inspections of new projects) is applicable for buildings placed in service 
on or after January 1, 2001. The requirements in paragraph (c)(5) of this section 
(involving Agency reporting of compliance monitoring activities to the Service) 
and paragraph (e)(3)(i) of this section (involving Agency reporting of corrected 
noncompliance or failure to certify within 3 years after the end of the correction 
period) are applicable January 14, 2000.  
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REVENUE RULE 92-61 
 
1992-2 C.B. 7, 1992-32 I.R.B. 4. 
 
Internal Revenue Service 
Revenue Ruling 
 
FULL-TIME RESIDENT MANAGER IN BUILDING ELIGIBLE FOR LOW-INCOME 
HOUSING CREDIT 
 
Published: August 10, 1992 
 
Section 42. Low-Income Housing Credit 
 
(See Also Sections 103, 142; 1.103-8.) 
 
Full-time resident manager in building eligible for low-income housing credit. The adjusted basis 
of a unit occupied by a full-time resident manager is included in the eligible basis of a qualified 
low-income building under section 42(d)(1) of the Code, but the unit is excluded from the 
applicable fraction under section 42(c)(1)(B) for purposes of determining the building's qualified 
basis. 
 
ISSUE 
 
If a unit in a qualified low-income building is occupied by a full-time resident manager, is the 
adjusted basis of that unit included in the building's eligible basis under section 42(d)(1) of the 
Internal Revenue Code and is that unit included in the applicable fraction under section 
42(c)(1)(B) for determining the qualified basis of the building? 
 
FACTS 
 
At the beginning of 1990, LP, a limited partnership with a calendar tax year, placed in service a 
newly constructed apartment building that qualified for the low-income housing credit under 
section 42(a) of the Code. LP elected to meet the 40-60 test of section 42(g)(1)(B), which 
requires that at least 40 percent of the units in the building be rent-restricted and occupied by 
tenants whose incomes are 60 percent or less of area median gross income. Throughout 1990, the 
first year of the building's credit period, 69 of the 70 units in the building were rent-restricted and 
occupied by tenants whose incomes were 60 percent or less of area median gross income. The 
remaining unit in the building was occupied by a resident manager who was hired by LP to 
manage the building and to be on call to attend to the maintenance needs of the other tenants. All 
of the units in the building meet the same standard of quality and have the same amount of floor 
space. 
 
LAW AND ANALYSIS 
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Typewritten Text
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Section 42(a) of the Code provides that the amount of the low-income housing credit determined 
for any tax year in the credit period is an amount equal to the applicable percentage of the 
qualified basis of each low-income building. 
 
Section 42(c)(1)(A) of the Code defines the qualified basis of any qualified low-income building 
for any tax year as an amount equal to the applicable fraction, determined as of the close of the 
tax year, of the eligible basis of the building, determined under section 42(d)(5). 
 
Sections 42(c)(1)(B) of the Code defines the applicable fraction as the smaller of the unit fraction 
or the floor space fraction. Section 42(c)(1)(B) defines the unit fraction as the fraction the 
numerator of which is the number of low-income units in the building and the denominator of 
which is the number of residential rental units, whether or not occupied, in the building. Section 
42(c)(1)(D) defines the floor space fraction as the fraction the numerator of which is the total 
floor space of the low-income units in the building and the denominator of which is the total 
floor space of the residential rental units, whether or not occupied, in the building. In general, 
under section 42(i)(3)(B), a low-income unit is any unit that is rent-restricted and occupied by 
individuals meeting the income limitation applicable to the building. 
 
Section 42(d)(1) of the Code provides that the eligible basis of a new building is its adjusted 
basis as of the close of the first tax year of the credit period. Section 42(d)(4)(A) provides that, 
except as provided in section 42(d)(4)(B), the adjusted basis of any building is determined 
without regard to the adjusted basis of any property that is not residential rental property. Section 
42(d)(4)(B) provides that the adjusted basis of any building includes the adjusted basis of 
property of a character subject to the allowance for depreciation used in common areas or 
provided as comparable amenities to all residential rental units in the building. 
 
The legislative history of section 42 of the Code states that residential rental property, for 
purposes of the low-income housing credit, has the same meaning as residential rental property 
within section 103. The legislative history of section 42 further states that residential rental 
property thus includes residential rental units, facilities for use by the tenants, and other facilities 
reasonably required by the project. 2 H.R.Conf.Rep. No. 841, 99th Cong., 2d Sess. II-89 (1986), 
1986-3 (Vol. 4) C.B. 89. Under section 1.103- 8(b)(4) of the Income Tax Regulations, facilities 
that are functionally related and subordinate to residential rental units are considered residential 
rental property. Section 1.103-8(b)(4)(iii) provides that facilities that are functionally related and 
subordinate to residential rental units include facilities for use by the tenants, such as swimming 
pools and similar recreational facilities, parking areas, and other facilities reasonably required for 
the project. The examples given by section 1.103-8(b)(4)(iii) of facilities reasonably required for 
a project specifically include units for resident managers or maintenance personnel. 
 
Accordingly, the unit occupied by LP's resident manager is residential rental property for 
purposes of section 42 of the Code. The adjusted basis of the unit is includible in the building's 
eligible basis under section 42(d)(1). The inclusion of the adjusted basis of the resident 
manager's unit in eligible basis will not be affected by a later conversion of that apartment to a 
residential rental unit. 
 



The term "residential rental unit" has a narrower meaning under section 42 of the Code than 
residential rental property. As noted above, under the legislative history of section 42, residential 
rental property includes facilities for use by the tenants and other facilities reasonably required 
by the project, as well as residential rental units. Under section 1.103-8(b)(4) of the regulations, 
units for resident managers or maintenance personnel are not classified as residential rental units, 
but rather as facilities reasonably required by a project that are functionally related and 
subordinate to residential rental units. 
 
LP's resident manager's unit is properly considered a facility reasonably required by the project, 
not a residential rental unit for purposes of section 42 of the Code. Consequently, the unit is not 
included in either the numerator or denominator of the applicable fraction under section 
42(c)(1)(B) for purposes of determining the qualifed basis of the building for the first year of the 
credit period. 
 
Therefore, as of the end of the first year of the credit period, the adjusted basis of the unit 
occupied by LP's resident manager is included in the building's eligible basis under section 
42(d)(1) of the Code, but the unit is excluded from the applicable fraction under section 
42(c)(1)(B). Because all of the residential rental units in LP's building are low-income units, the 
applicable fraction for the building is "one" (69/69, using the unit fraction). 
 
If in a later year of the credit period, the resident manager's unit is converted to a residential 
rental unit, the unit will be included in the denominator of the applicable fraction for that year. If 
the unit also becomes a low-income unit in that year, the unit will be included in the numerator 
of the applicable fraction for that year. In this case, the applicable fraction will also be "one" 
(70/70, using the unit fraction). 
 
HOLDING 
 
The adjusted basis of a unit occupied by a full-time resident manager is included in the eligible 
basis of a qualified low-income building under section 42(d)(1) of the Code, but the unit is 
excluded from the applicable fraction under section 42(c)(1)(B) for purposes of determining the 
building's qualified basis. 
 
EFFECTIVE DATE 
 
The Internal Revenue Service will not apply this revenue ruling to any building placed in service 
prior to September 9, 1992, or to any building receiving an allocation of credit prior to 
September 9, 1992, unless the owner files or has filed a return that is consistent with this ruling. 
Similarly, the Service will not apply this revenue ruling to any building described in section 
42(h)(4)(B) of the Code with respect to which bonds were issued prior to September 9, 1992, 
unless the owner files or has filed a return that is consistent with this ruling. 
 
DRAFTING INFORMATION 
 



The principal author of this revenue ruling is Paul F. Handleman of the Office of Assistant Chief 
Counsel (Passthroughs and Special Industries). For further information regarding this revenue 
ruling contact Mr. Handleman on (202) 622-3040 (not a toll-free call). 
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annuitized. The fair market value of 
such an annuity contract is permitted to 
be determined using the methodology 
provided in § 1.401(a)(9)–6, A–12, with 
the following modifications: 

(i) All front-end loads and other non- 
recurring charges assessed in the twelve 
months immediately preceding the 
conversion must be added to the 
account value. 

(ii) Future distributions are not to be 
assumed in the determination of the 
actuarial present value of additional 
benefits. 

(iii) The exclusions provided under 
§ 1.401(a)(9)–6, A–12(c)(1) and (c)(2), 
are not to be taken into account. 

(c) Effective/applicability date. The 
provisions of this paragraph A–14 are 
applicable to any conversion in which 
an annuity contract is distributed or 
treated as distributed from a traditional 
IRA on or after August 19, 2005. 
However, for annuity contracts 
distributed or treated as distributed 
from a traditional IRA on or before 
December 31, 2008, taxpayers may 
instead apply the valuation methods in 
§ 1.408A–4T (as it appeared in the April 
1, 2008, edition of 26 CFR part 1) and 
Revenue Procedure 2006–13 (2006–1 CB 
315) (See § 601.601(d)(2)(ii)(b)). 

Linda E. Stiff, 
Deputy Commissioner for Services and 
Enforcement. 

Approved: July 20, 2008. 
Eric Solomon, 
Assistant Secretary of the Treasury (Tax 
Policy). 
[FR Doc. E8–17271 Filed 7–28–08; 8:45 am] 
BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 1 

[TD 9406] 

RIN 1545–BH03 

Modifications to Subpart F Treatment 
of Aircraft and Vessel Leasing Income; 
Correction 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Correcting amendment. 

SUMMARY: This document contains a 
correction to final and temporary 
regulations (TD 9406) that was 
published in the Federal Register on 
Thursday, July 3, 2008 (73 FR 38113) 
addressing the treatment of certain 
income and assets related to the leasing 
of aircraft or vessels in foreign 

commerce under sections 367, 954, and 
956 of the Internal Revenue Code. The 
regulations reflect statutory changes 
made by section 415 of the American 
Jobs Creation Act of 2004. In general, 
the regulations will affect the United 
States shareholders of controlled foreign 
corporations that derive income from 
the leasing of aircraft or vessels in 
foreign commerce and U.S. persons that 
transfer property subject to these leases 
to a foreign corporation. 

DATES: This correction is effective July 
29, 2008, and is applicable on July 3, 
2008. 

FOR FURTHER INFORMATION CONTACT: 
Concerning the temporary regulations 
under section 367, John H. Seibert at 
(202) 622–3860; concerning the 
temporary regulations under section 954 
or 956, Paul J. Carlino at (202) 622–3840 
(not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 

Background 

The final and temporary regulations 
that are the subjects of this document 
are under sections 367, 954, and 956 of 
the Internal Revenue Code. 

Need for Correction 

As published, final and temporary 
regulations (TD 9406) contain an error 
that may prove to be misleading and is 
in need of clarification. 

List of Subjects in 26 CFR Part 1 

Income taxes, Reporting and 
recordkeeping requirements. 

Correction of Publication 

� Accordingly, 26 CFR part 1 is 
corrected by making the following 
correcting amendment: 

PART 1—INCOME TAXES 

� Paragraph 1. The authority citation 
for part 1 continues to read, in part, as 
follows: 

Authority: 26 U.S.C. 7805 * * * 

� Par. 2. Section 1.954–2(c)(2) is 
amended by adding paragraph (vii) to 
read as follows: 

§ 1.954–2 Foreign personal holding 
company income. 

* * * * * 
(c) * * * 
(2) * * * 

(vii) [Reserved]. For further guidance, 
see § 1.954–2T(c)(2)(vii). 
* * * * * 

LaNita Van Dyke, 
Chief, Publications and Regulations Branch, 
Legal Processing Division, Associate Chief 
Counsel (Procedure and Administration). 
[FR Doc. E8–17269 Filed 7–28–08; 8:45 am] 
BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 1 

[TD 9420] 

RIN 1545–BC22 

Section 42 Utility Allowance 
Regulations Update 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Final regulations. 

SUMMARY: This document contains final 
regulations that amend the utility 
allowances regulations concerning the 
low-income housing tax credit. The 
final regulations update the utility 
allowance regulations to provide new 
options for estimating tenant utility 
costs. The final regulations affect 
owners of low-income housing projects 
who claim the credit, the tenants in 
those low-income housing projects, and 
the State and local housing credit 
agencies that administer the credit. 
DATES: Effective Date: These regulations 
are effective July 29, 2008. Applicability 
Date: For dates of applicability see 
§ 1.42–12(a)(4). 
FOR FURTHER INFORMATION CONTACT: 
David Selig (202) 622–3040 (not a toll- 
free number). 
SUPPLEMENTARY INFORMATION: 

Background 

This document contains amendments 
to the Income Tax Regulations (26 CFR 
Part 1) relating to the low-income 
housing credit under section 42 of the 
Internal Revenue Code (Code). On June 
19, 2007, the IRS and Treasury 
Department published in the Federal 
Register proposed regulations under 
section 42(g)(2)(B)(ii) (72 FR 33703). 
Written and electronic comments 
responding to the proposed regulations 
were received and a public hearing was 
held on the proposed regulations on 
October 9, 2007. After consideration of 
all the comments, the proposed 
regulations are adopted as amended by 
this Treasury decision. 
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General Overview 

Section 42(a) provides that, for 
purposes of section 38, the amount of 
the low-income housing credit 
determined under section 42 for any 
taxable year in the credit period is an 
amount equal to the applicable 
percentage of the qualified basis of each 
qualified low-income building. A 
qualified low-income building is 
defined in section 42(c)(2) as any 
building that is part of a qualified low- 
income housing project. 

A qualified low-income housing 
project is defined in section 42(g)(1) as 
any project for residential rental 
property if the project meets one of the 
following tests elected by the taxpayer: 
(1) At least 20 percent of the residential 
units in the project are rent-restricted 
and occupied by individuals whose 
income is 50 percent or less of area 
median gross income; or (2) at least 40 
percent of the residential units in the 
project are rent-restricted and occupied 
by individuals whose income is 60 
percent or less of area median gross 
income. If a taxpayer does not meet the 
elected test, the project is not eligible for 
the section 42 credit. 

Under section 42(g)(4), section 
142(d)(2)(B) applies when determining 
whether any project is a qualified low- 
income housing project under section 
42(g)(1). Section 142(d)(2)(B) provides 
that the income of individuals and area 
median gross income is determined by 
the Secretary in a manner consistent 
with determinations of lower income 
families and area median gross income 
under section 8 of the United States 
Housing Act of 1937. Under Rev. Rul. 
94–57 (1994–2 CB 5), taxpayers may 
rely on a list of income limits released 
by the Department of Housing and 
Urban Development (HUD) until 45 
days after HUD releases a new list of 
income limits, or until HUD’s effective 
date for the new list, whichever is later. 

In order to qualify as a rent-restricted 
unit within the meaning of section 
42(g)(2), the gross rent for the unit must 
not exceed 30 percent of the imputed 
income limitation applicable to the unit. 
Section 42(g)(2)(B)(ii) requires the 
inclusion in gross rent of a utility 
allowance determined by the Secretary 
after taking into account the 
determinations under section 8 of the 
United States Housing Act of 1937. 

Section 1.42–10(a) provides that if 
utility costs (other than telephone) for a 
residential rental unit are paid directly 
by the tenant, then the gross rent for that 
unit includes the applicable utility 
allowance as determined under § 1.42– 
10. Section 1.42–10(b) provides rules for 
calculating the appropriate utility 

allowance based upon whether (1) the 
building receives rental assistance from 
the Farmers Home Administration 
(FmHA), now known as the Rural 
Housing Service; (2) the building has 
any tenant that receives FmHA rental 
assistance; (3) the building is not 
described in (1) or (2) above and the 
building’s rents and utility allowances 
are reviewed by HUD on an annual 
basis; or (4) the building is not 
described in (1), (2), or (3) above (other 
buildings). 

Currently, under § 1.42–10(b)(4), other 
buildings generally use the applicable 
Public Housing Authority (PHA) utility 
allowance established for the Section 8 
Existing Housing Program or use a local 
utility company estimate. The local 
utility company estimate may be 
obtained by any interested party 
(including a low-income tenant, a 
building owner, or a State or local 
housing credit agency (Agency)). 

The proposed regulations proposed 
two additional options for calculating 
utility allowances. The first option 
would permit a building owner to 
obtain a utility estimate for each unit in 
a building from the Agency that has 
jurisdiction over the building (the 
Agency estimate). The Agency estimate 
must take into account the local utility 
rates data, property type, climate 
variables by region in the State, taxes 
and fees on utility charges, and property 
building materials and mechanical 
systems. An Agency may also use actual 
utility company usage data and rates for 
the building. The second option would 
permit a building owner to calculate 
utility allowances using the ‘‘HUD 
Utility Schedule Model’’ found on the 
Low-Income Housing Tax Credits page 
at http://www.huduser.org/datasets/ 
lihtc.html (or successor URL). The HUD 
Utility Schedule Model is based on data 
from the Residential Energy 
Consumption Survey (RECS) conducted 
by the Department of Energy. RECS data 
provides energy consumption by 
structure for heating, air conditioning, 
cooking, water heating, and other 
electric (lighting and refrigeration). The 
HUD Utility Schedule Model 
incorporates building location and 
climate. 

Summary of Comments and 
Explanation of Changes 

Exclusions From Utility Allowance 

Prior to these final regulations, § 1.42– 
10(a) provided for the exclusion of 
telephone costs in determining the 
amount of the utility allowance to be 
included in gross rent. The proposed 
regulations excluded cable television 
costs as well as telephone costs. The 

final regulations retain the exclusions 
for cable television and telephone costs 
and also exclude Internet costs. The IRS 
and Treasury Department believe it is 
appropriate to exclude cable television 
and Internet costs as comparable to 
telephone costs. 

Additional Option for Determining 
Utility Allowances 

Commentators stated that the Agency 
estimate in the proposed regulations 
may be administratively burdensome for 
some Agencies. As an alternative, 
commentators suggested adding an 
option that would allow utility 
estimates to be calculated by a state- 
certified engineer or other qualified 
professional. The commentators 
specified that, under this option, 
computer software could be developed 
that would estimate the energy or water 
and sanitary sewer service cost for each 
type of unit in a building. The estimates 
would be determined based on the 
applicable current local utility billing 
rate schedule and would be applied to 
all comparable units in the building 
using specific information about the 
design, materials, equipment, and 
location of the building. 

A computer software model that 
incorporates specific information about 
the design and location of the building 
for which the utility allowances are 
being developed, and that can be 
updated with actual consumption data 
and with consumption estimates as new 
efficiency measures and improvements 
are undertaken, would provide more 
accurate estimates of utility 
consumption. Therefore, the final 
regulations also include a new option 
allowing building owners to retain the 
services of a qualified professional to 
calculate utility allowances based on an 
energy consumption model. 

The use of this new option is subject 
to several special rules. First, the energy 
consumption model must, at a 
minimum, take into account specific 
factors including, but not limited to, 
unit size, building orientation, design 
and materials, mechanical systems, 
appliances, and characteristics of the 
building location. Second, the utility 
estimates must be calculated by either 
(1) a properly licensed engineer or (2) a 
qualified professional approved by the 
Agency that has jurisdiction over the 
building (together, qualified 
professional). The qualified professional 
and the building owner must not be 
related within the meaning of section 
267(b) or 707(b). Third, the building 
owner must furnish a copy of the 
estimates derived from the energy 
consumption model to the Agency and 
make copies of the estimates available to 
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all tenants in the building. Finally, the 
building owner must pay for all costs 
incurred in obtaining the utility 
estimates from the qualified 
professional and providing the estimates 
to the Agency and tenants. 

Default Option/Option Ordering 
One commentator suggested that the 

final regulations should provide a 
default option because, in the absence of 
a definitive standard for determining 
utility allowances, building owners 
would use the option that yields the 
lowest utility estimates. Commentators 
further requested clarification as to 
which option should be used when 
multiple options are available, whether 
building owners may use different 
options for different utilities, and 
whether owners may change the options 
used for calculating utilities from time 
to time. 

An energy consumption model 
developed by a qualified professional 
that takes into account specific 
information about the design and 
location of the building for which the 
utility allowances are being developed 
should produce the most accurate utility 
estimates. It is expected that this more 
accurate model will be the model most 
commonly used by most building 
owners, particularly those with 
buildings that are not very old. 
However, if a building owner selects an 
option that yields higher utility 
allowances, the building owner should 
be free to accept a lower amount of rent 
from tenants. Therefore, there is no need 
for a stated default option or option 
ordering rule. Further, the final 
regulations neither prohibit using 
different options for different utilities 
nor prohibit changing the options used 
for calculating utilities. If an Agency 
determines that a building owner has 
understated the utility allowances for 
the building under the particular option 
chosen by the owner for calculating the 
utility allowance, and the building’s 
units are not rent-restricted units under 
section 42(g)(2) as a result, the Agency 
must report the noncompliance on Form 
8823, Low-Income Housing Credit 
Agencies Report of Noncompliance or 
Building Disposition. 

Application of Newly Calculated Utility 
Allowances 

Under current § 1.42–10(c) of the 
regulations, if the applicable utility 
allowance for units changes, the new 
utility allowance must be used to 
compute gross rent of rent-restricted 
units due 90 days after the change (the 
90-day period). The proposed 
regulations limited the effective date of 
any new utility allowances to the earlier 

of the date the building has achieved 90 
percent occupancy for a period of 90 
consecutive days or the end of the first 
year of the credit period. The proposed 
regulations also modified § 1.42–10(c) 
by requiring that a building owner must 
review at least annually the basis on 
which utility allowances have been 
established and must update the 
applicable utility allowance. The review 
must take into account any changes to 
the building such as any energy 
conservation measures that affect energy 
consumption and changes in utility 
rates. 

Commentators suggested that building 
owners should be obligated to adjust 
utility allowances when utility rates 
increase by a stated percentage, for 
example, 10 percent, which is the rule 
for revising utility allowance schedules 
for PHAs under 24 CFR 982.517(c). This 
HUD rule provides that a PHA must 
review its schedule of utility allowances 
each year and revise its allowance for a 
utility category if the utility rate has 
changed by 10 percent or more since the 
utility allowance schedule was last 
revised. The commentators did not 
address decreases in utility rates. A 
commentator also suggested that the 
final regulations should require an 
Agency to review or have owners review 
local utility rates quarterly to determine 
if rates have increased sufficiently to 
require an adjustment. A different 
commentator suggested limiting reviews 
to no more than once per year. 

The IRS and Treasury Department do 
not believe that fluctuations in utility 
rates within a given year should trigger 
recalculations of utility allowances 
more than once a year. The IRS and 
Treasury Department do not believe that 
the additional burden of updating the 
utility allowances more than once a year 
is warranted at this time. Utility rates 
generally do not change more than once 
a year, and yearly updated utility 
allowances would reflect average rates 
applicable to all tenants in a building 
from year to year. Therefore, the final 
regulations require building owners to 
calculate new utility allowances once 
during the calendar year regardless of 
any percentage change in utility rates. 
Building owners may choose, however, 
to calculate new utility allowances more 
frequently than once during the 
calendar year provided the owner 
complies with the requirements of these 
regulations, including the notification 
requirements to the Agency and tenants. 

Another commentator suggested that 
new utility allowances should be 
implemented within 90 days after HUD 
publishes its annual income limits 
(which are used in determining section 
42 rents), but in no case later than June 

30 of any year. Section 42 rents under 
section 42(g)(2) may or may not increase 
depending on HUD’s calculation of area 
median gross income. Therefore, the IRS 
and Treasury Department do not believe 
that the rules should require that the 
effective date of any new utility 
allowance coincide with the section 42 
effective date of HUD’s income lists. 
Building owners, however, may choose 
to implement any new utility 
allowances on the section 42 effective 
date of HUD’s income lists. 

To bring financial stability to a project 
during the beginning of its operations, 
the final regulations clarify that the 
building owner is not required to review 
the utility allowances, or implement 
new utility allowances, until the earlier 
of the date the building has achieved 90 
percent occupancy for a period of 90 
consecutive days or the end of the first 
year of the credit period. 

Procedural Safeguards for Tenants 
One commentator made several 

recommendations regarding procedural 
safeguards for tenants including: 
Owners should be required to give 
tenants 30 days notice before the 
effective date of any utility allowance; 
tenants should be provided with all 
information used in calculating the 
utility allowances; tenants should be 
given the opportunity to comment on 
the proposed allowances; and owners 
should be required to review those 
comments prior to the utility allowances 
becoming effective. The commentator 
believed that the new options for 
determining utility allowances should 
be available only after one full year of 
occupancy and one full year after the 
building is placed in service. A 
commentator also recommended that a 
building owner should be allowed to 
use the new options only if the owner 
provides all data to the Agency no later 
than February 15 and the Agency 
informs the owner whether the 
proposed utility allowances are 
approved by March 31. 

To provide tenants with the 
opportunity to comment on proposed 
utility allowances to the Agency and 
building owner, the final regulations 
apply the existing disclosure 
requirement under current § 1.42– 
10(b)(4)(ii)(B) (regarding the utility 
company estimate) to an owner using a 
utility company estimate, the HUD 
Utility Schedule Model, or an energy 
consumption model. Therefore, an 
owner must submit copies of the 
proposed utility allowances to the 
Agency and make the proposed utility 
allowances available to all tenants in the 
building at the beginning of the 90-day 
period before the utility allowances are 
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used in determining the gross rents of 
rent-restricted units. Similarly, the final 
regulations require that any utility 
estimates obtained under the Agency 
estimate option must be made available 
to all tenants in the building at the 
beginning of the 90-day period. An 
Agency may continue to require 
additional information from the owner 
during the 90-day period. 

Commentators suggested that the final 
regulations should limit the use of the 
HUD Utility Schedule Model to data for 
a twelve-month period ending in the 
most recent calendar year and require 
the owner to certify the accuracy of the 
data and the calculations of the utility 
allowances. However, the HUD Utility 
Schedule Model already incorporates 
consumption data derived from RECS 
data. Thus, building owners using this 
option need not be required to use 
consumption data for any particular 
twelve-month period. These final 
regulations, however, provide that the 
use of the energy consumption model is 
limited to consumption data for a 
twelve-month period ending no earlier 
than 60 days prior to the beginning of 
the 90-day period. In the case of newly 
constructed or renovated buildings with 
less than twelve months of consumption 
data, the energy consumption model 
allows a qualified professional to use 
consumption data for the twelve-month 
period of units of similar size and 
construction in the geographic area in 
which the building containing the units 
is located. Further, the final regulations 
require that utility rates used for the 
HUD Utility Schedule Model, the 
Agency estimate option, and the energy 
consumption model must be no older 
than the rates in place 60 days prior to 
the beginning of the 90-day period. 

In addition to these safeguards, if an 
Agency determines that a building 
owner has understated the utility 
allowances for the owner’s building 
under the particular option chosen, and, 
therefore, some or all of the units in the 
building are not rent-restricted units 
under section 42(g)(2), then the Agency 
must report the noncompliance to the 
Service on Form 8823, Low-Income 
Housing Credit Agencies Report of 
Noncompliance or Building Disposition. 

Commentators requested that building 
owners should be required to certify the 
estimate and the accuracy of the data 
used under the new options. Because 
Agencies may request additional 
information at any time during their 
mandatory review of proposed utility 
allowances, and must report any 
noncompliance to the Service, the final 
regulations do not require building 
owners to provide such certification. 

Utility Allowances for Tenants With 
Special Needs 

One commentator suggested that the 
calculation of utility allowances should 
take into account any special needs 
tenants such as people with disabilities 
who require high energy consumption 
equipment. Section 42 does not require 
that the owner’s calculation of utility 
allowances be based on a tenant’s 
particular use of utility services. If such 
a requirement were imposed, owners 
and Agencies would have to determine 
the utility allowance for the tenants in 
each unit, as opposed to allowances 
based on the size of the unit, which 
would greatly increase burden. 
Additionally, it is unclear whether it is 
appropriate to implement rules that 
might encourage tenants to be 
indifferent to their energy consumption. 
Such indifference could lead to cost 
overruns by owners, and the viability of 
low-income housing could be 
jeopardized. Therefore, the final 
regulations do not require the 
calculation of utility allowances based 
on consumption by particular tenants. 

Calculation of Utility Company Estimate 
Option for Deregulated Utilities 

Section 1.42–10(b)(4)(ii)(B) currently 
provides that any interested party 
(including an owner, low-income 
tenant, or Agency) may obtain a local 
utility company estimate for a unit. The 
estimate is obtained when the interested 
party receives, in writing, information 
from a local utility company providing 
the estimated cost of that utility for a 
unit of similar size and construction for 
the geographic area in which the 
building containing the units is located. 
In light of utility services deregulation, 
the proposed regulations proposed to 
amend this option by requiring the 
interested party to obtain cost estimates 
from the local utility company that 
include combined rate charges from 
multiple utility companies. 

Commentators thought this proposed 
amendment would require the 
interested party to obtain utility 
consumption estimates from every 
utility company providing the same 
utility service and stated that this would 
present an unworkable administrative 
burden in deregulated jurisdictions with 
multiple utility providers. In some 
jurisdictions, many utility providers 
may be available for a given building. 
The proposed amendment was not 
intended to require the interested party 
to obtain utility consumption estimates 
from every utility company providing 
the same utility service. The 
amendment was proposed to address 
deregulation by requiring the interested 

party to obtain estimates for all the 
components of the utility service if the 
service is divided between two or more 
types of service providers (for example, 
electric generation and electric 
transmission). The final regulations 
clarify that, in the case of deregulated 
utility services, the interested party is 
required to obtain an estimate from only 
one utility company even if multiple 
companies can provide the same utility 
service to a unit. However, the utility 
company furnishing the estimate must 
offer utility services to the building in 
order for that utility company’s rates to 
be used in calculating utility 
allowances. The estimate should 
include all component charges for 
providing the utility service. 

Agency Costs/Administrative Burden 

One commentator requested that 
specific language be added to address 
when Agencies may charge a reasonable 
fee for making a determination pursuant 
to the Agency estimate option, and who 
bears the fee when a particular option 
is used. The proposed regulations 
provided that costs incurred in 
obtaining an Agency estimate are borne 
by the building owner. The final 
regulations adopt this provision, and 
further require building owners to pay 
for all costs incurred in obtaining the 
estimates under the HUD Utility 
Schedule Model and the energy 
consumption model and in providing 
estimates to Agencies and tenants. 

Effective/Applicability Date 

The proposed regulations were 
proposed to be effective for taxable 
years beginning on or after the date of 
publication of the final regulations in 
the Federal Register. A commentator 
suggested that the final regulations be 
effective earlier on the basis that if they 
are published after 2007, they would not 
be effective until 2009 for calendar year 
taxpayers. The IRS and Treasury 
Department believe that the burden 
associated with an earlier effective date 
is not warranted. Therefore, the final 
regulations do not adopt this suggestion. 
However, in order to allow a building 
owner to implement the utility 
allowances as of the first day of the 
owner’s taxable year beginning on or 
after July 29, 2008, the final regulations 
provide that taxpayers may rely on the 
rules for determining utility allowances 
before the first day of the owner’s 
taxable year beginning on or after July 
29, 2008 provided that any utility 
allowances so calculated are effective no 
earlier than the first day of the owner’s 
taxable year beginning on or after July 
29, 2008. 
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Special Analyses 
It has been determined that this 

Treasury decision is not a significant 
regulatory action as defined in 
Executive Order 12866. Therefore, a 
regulatory assessment is not required. It 
has also been determined that section 
553(b) of the Administrative Procedure 
Act (5 U.S.C. chapter 5) does not apply 
to these regulations. It is hereby 
certified that the collection of 
information in these regulations will not 
have a significant economic impact on 
a substantial number of small entities. 
This certification is based on the fact 
that the information has previously been 
reviewed and approved under OMB 
control number 1545–1102, and that the 
information required by these final 
regulations adds no new burden to the 
existing requirements. Accordingly, a 
Regulatory Flexibility Analysis under 
the provisions of the Regulatory 
Flexibility Act (5 U.S.C. chapter 6) is 
not required. Pursuant to section 7805(f) 
of the Code, the notice of proposed 
rulemaking was submitted to the Chief 
Counsel for Advocacy of the Small 
Business Administration for comment 
on its impact on small business. 

Drafting Information 
The principal author of these 

regulations is David Selig, Office of the 
Associate Chief Counsel (Passthroughs 
and Special Industries), IRS. However, 
other personnel from the IRS and 
Treasury Department participated in 
their development. 

List of Subjects in 26 CFR Part 1 
Income taxes, Reporting and 

recordkeeping requirements. 

Adoption of Amendments to the 
Regulations 

� Accordingly, 26 CFR part 1 is 
amended as follows: 

PART 1—INCOME TAXES 

� Paragraph 1. The authority citation 
for part 1 continues to read in part as 
follows: 

Authority: 26 U.S.C. 7805 * * * 

� Par. 2. Section 1.42–10 is amended 
by: 
� 1. Revising the first sentence of 
paragraph (a). 
� 2. Revising paragraphs (b)(1), (b)(2), 
and (b)(3), and the introductory text of 
paragraph (b)(4). 
� 3. Adding two sentences at the end of 
paragraph (b)(4)(ii)(A). 
� 4. Adding three sentences after the 
second sentence in paragraph 
(b)(4)(ii)(B). 
� 5. Adding paragraphs (b)(4)(ii)(C), 
(b)(4)(ii)(D), and (b)(4)(ii)(E). 

� 6. Revising paragraph (c). 
� 7. Adding paragraph (d). 

The additions and revisions read as 
follows: 

§ 1.42–10 Utility allowances. 
(a) * * * If the cost of any utility 

(other than telephone, cable television, 
or Internet) for a residential rental unit 
is paid directly by the tenant(s), and not 
by or through the owner of the building, 
the gross rent for that unit includes the 
applicable utility allowance determined 
under this section. * * * 

(b) Applicable utility allowances—(1) 
Buildings assisted by the Rural Housing 
Service. If a building receives assistance 
from the Rural Housing Service (RHS- 
assisted building), the applicable utility 
allowance for all rent-restricted units in 
the building is the utility allowance 
determined under the method 
prescribed by the Rural Housing Service 
(RHS) for the building (whether or not 
the building or its tenants also receive 
other state or federal assistance). 

(2) Buildings with Rural Housing 
Service assisted tenants. If any tenant in 
a building receives RHS rental 
assistance payments (RHS tenant 
assistance), the applicable utility 
allowance for all rent-restricted units in 
the building (including any units 
occupied by tenants receiving rental 
assistance payments from the 
Department of Housing and Urban 
Development (HUD)) is the applicable 
RHS utility allowance. 

(3) Buildings regulated by the 
Department of Housing and Urban 
Development. If neither a building nor 
any tenant in the building receives RHS 
housing assistance, and the rents and 
utility allowances of the building are 
reviewed by HUD on an annual basis 
(HUD-regulated building), the 
applicable utility allowance for all rent- 
restricted units in the building is the 
applicable HUD utility allowance. 

(4) Other buildings. If a building is 
neither an RHS-assisted nor a HUD- 
regulated building, and no tenant in the 
building receives RHS tenant assistance, 
the applicable utility allowance for rent- 
restricted units in the building is 
determined under the following 
methods. 
* * * * * 

(ii) * * * (A) * * * However, if a 
local utility company estimate is 
obtained for any unit in the building 
under paragraph (b)(4)(ii)(B) of this 
section, a State or local housing credit 
agency (Agency) provides a building 
owner with an estimate for any unit in 
a building under paragraph (b)(4)(ii)(C) 
of this section, a cost estimate is 
calculated using the HUD Utility 
Schedule Model under paragraph 

(b)(4)(ii)(D) of this section, or a cost 
estimate is calculated by an energy 
consumption model under paragraph 
(b)(4)(ii)(E) of this section, then the 
estimate under paragraph (b)(4)(ii)(B), 
(C), (D), or (E) becomes the applicable 
utility allowance for all rent-restricted 
units of similar size and construction in 
the building. Paragraphs (b)(4)(ii)(B), 
(C), (D), and (E) of this section do not 
apply to units to which the rules of 
paragraphs (b)(1), (2), (3), or (4)(i) of this 
section apply. 

(B) * * * In the case of deregulated 
utility services, the interested party is 
required to obtain an estimate only from 
one utility company even if multiple 
companies can provide the same utility 
service to a unit. However, the utility 
company must offer utility services to 
the building in order for that utility 
company’s rates to be used in 
calculating utility allowances. The 
estimate should include all component 
deregulated charges for providing the 
utility service. * * * 

(C) Agency estimate. A building 
owner may obtain a utility estimate for 
each unit in the building from the 
Agency that has jurisdiction over the 
building provided the Agency agrees to 
provide the estimate. The estimate is 
obtained when the building owner 
receives, in writing, information from 
the Agency providing the estimated per- 
unit cost of the utilities for units of 
similar size and construction for the 
geographic area in which the building 
containing the units is located. The 
Agency estimate may be obtained by a 
building owner at any time during the 
building’s extended use period (see 
section 42(h)(6)(D)). Costs incurred in 
obtaining the estimate are borne by the 
building owner. In establishing an 
accurate utility allowance estimate for a 
particular building, an Agency (or an 
agent or other private contractor of the 
Agency that is a qualified professional 
within the meaning of paragraph 
(b)(4)(ii)(E) of this section) must take 
into account, among other things, local 
utility rates, property type, climate and 
degree-day variables by region in the 
State, taxes and fees on utility charges, 
building materials, and mechanical 
systems. If the Agency uses an agent or 
other private contractor to calculate the 
utility estimates, the agent or contractor 
and the owner must not be related 
within the meaning of section 267(b) or 
707(b). An Agency may also use actual 
utility company usage data and rates for 
the building. However, use of the 
Agency estimate is limited to the 
building’s consumption data for the 
twelve-month period ending no earlier 
than 60 days prior to the beginning of 
the 90-day period under paragraph (c)(1) 
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of this section and utility rates used for 
the Agency estimate must be no older 
than the rates in place 60 days prior to 
the beginning of the 90-day period 
under paragraph (c)(1) of this section. In 
the case of newly constructed or 
renovated buildings with less than 12 
months of consumption data, the 
Agency (or an agent or other private 
contractor of the Agency that is a 
qualified professional within the 
meaning of paragraph (b)(4)(ii)(E) of this 
section) may use consumption data for 
the 12-month period of units of similar 
size and construction in the geographic 
area in which the building containing 
the units is located. 

(D) HUD Utility Schedule Model. A 
building owner may calculate a utility 
estimate using the ‘‘HUD Utility 
Schedule Model’’ that can be found on 
the Low-Income Housing Tax Credits 
page at http://www.huduser.org/ 
datasets/lihtc.html (or successor URL). 
Utility rates used for the HUD Utility 
Schedule Model must be no older than 
the rates in place 60 days prior to the 
beginning of the 90-day period under 
paragraph (c)(1) of this section. 

(E) Energy consumption model. A 
building owner may calculate utility 
estimates using an energy and water and 
sewage consumption and analysis 
model (energy consumption model). 
The energy consumption model must, at 
a minimum, take into account specific 
factors including, but not limited to, 
unit size, building orientation, design 
and materials, mechanical systems, 
appliances, and characteristics of the 
building location. The utility 
consumption estimates must be 
calculated by either a properly licensed 
engineer or a qualified professional 
approved by the Agency that has 
jurisdiction over the building (together, 
qualified professional), and the 
qualified professional and the building 
owner must not be related within the 
meaning of section 267(b) or 707(b). Use 
of the energy consumption model is 
limited to the building’s consumption 
data for the twelve-month period ending 
no earlier than 60 days prior to the 
beginning of the 90-day period under 
paragraph (c)(1) of this section, and 
utility rates used for the energy 
consumption model must be no older 
than the rates in place 60 days prior to 
the beginning of the 90-day period 
under paragraph (c)(1) of this section. In 
the case of newly constructed or 
renovated buildings with less than 12 
months of consumption data, the 
qualified professional may use 
consumption data for the 12-month 
period of units of similar size and 
construction in the geographic area in 

which the building containing the units 
is located. 

(c) Changes in applicable utility 
allowance—(1) In general. If, at any time 
during the building’s extended use 
period (as defined in section 
42(h)(6)(D)), the applicable utility 
allowance for units changes, the new 
utility allowance must be used to 
compute gross rents of the units due 90 
days after the change (the 90-day 
period). For example, if rent must be 
lowered because a local utility company 
estimate is obtained that shows a higher 
utility cost than the otherwise 
applicable PHA utility allowance, the 
lower rent must be in effect for rent due 
at the end of the 90-day period. A 
building owner using a utility company 
estimate under paragraph (b)(4)(ii)(B) of 
this section, the HUD Utility Schedule 
Model under paragraph (b)(4)(ii)(D) of 
this section, or an energy consumption 
model under paragraph (b)(4)(ii)(E) of 
this section must submit copies of the 
utility estimates to the Agency that has 
jurisdiction over the building and make 
the estimates available to all tenants in 
the building at the beginning of the 90- 
day period before the utility allowances 
can be used in determining the gross 
rent of rent-restricted units. An Agency 
may require additional information from 
the owner during the 90-day period. 
Any utility estimates obtained under the 
Agency estimate under paragraph 
(b)(4)(ii)(C) of this section must also be 
made available to all tenants in the 
building at the beginning of the 90-day 
period. The building owner must pay 
for all costs incurred in obtaining the 
estimates under paragraphs (b)(4)(ii)(B), 
(C), (D), and (E) of this section and 
providing the estimates to the Agency 
and the tenants. The building owner is 
not required to review the utility 
allowances, or implement new utility 
allowances, until the building has 
achieved 90 percent occupancy for a 
period of 90 consecutive days or the end 
of the first year of the credit period, 
whichever is earlier. 

(2) Annual review. A building owner 
must review at least once during each 
calendar year the basis on which utility 
allowances have been established and 
must update the applicable utility 
allowance in accordance with paragraph 
(c)(1) of this section. The review must 
take into account any changes to the 
building such as any energy 
conservation measures that affect energy 
consumption and changes in utility 
rates. 

(d) Record retention. The building 
owner must retain any utility 
consumption estimates and supporting 
data as part of the taxpayer’s records for 
purposes of § 1.6001–1(a). 

� Par. 3. Section 1.42–12 is amended by 
adding paragraph (a)(4) to read as 
follows: 

§ 1.42–12 Effective dates and transitional 
rules. 

(a) * * * 
(4) Utility allowances. The first 

sentence in § 1.42–10(a), § 1.42–10(b)(1), 
(2), (3), and (4), the last two sentences 
in § 1.42–10(b)(4)(ii)(A), the third, 
fourth, and fifth sentences in § 1.42– 
10(b)(4)(ii)(B), § 1.42–10(b)(4)(ii)(C), (D), 
and (E), and § 1.42–10(c) and (d) are 
applicable to a building owner’s taxable 
years beginning on or after July 29, 
2008. Taxpayers may rely on these 
provisions before the beginning of the 
building owner’s taxable year beginning 
on or after July 29, 2008 provided that 
any utility allowances calculated under 
these provisions are effective no earlier 
than the first day of the building 
owner’s taxable year beginning on or 
after July 29, 2008. The utility 
allowances provisions that apply to 
taxable years beginning before July 29, 
2008 are contained in § 1.42–10 (see 26 
CFR part 1 revised as of April 1, 2008). 

Linda E. Stiff, 
Deputy Commissioner for Services and 
Enforcement. 

Approved: July 20, 2008. 
Eric Solomon, 
Assistant Secretary of the Treasury (Tax 
Policy). 
[FR Doc. E8–17268 Filed 7–28–08; 8:45 am] 
BILLING CODE 4830–01–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 165 

[Docket No. USCG–2008–0695] 

RIN 1625–AA00 

Safety Zone; Maine; Sector Northern 
New England August Swim Events. 

AGENCY: Coast Guard, DHS. 
ACTION: Temporary final rule. 

SUMMARY: The Coast Guard is 
establishing temporary safety zones 
during the month of August around the 
‘‘Sprucewold Cabbage Island Swim,’’ 
‘‘Tri for a Cure Triathlon,’’ ‘‘Greater 
Burlington YMCA Lake Swim,’’ ‘‘Y-Tri 
Triathlon,’’ and ‘‘Rockland Breakwater 
Swim’’ marine events while the events 
are in progress. These safety zones are 
needed to protect swimmers, event 
sponsors’ safety vessels, and others in 
the maritime community from the safety 
hazards that may arise from events of 
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Rev. Proc. 94-65, 1994-2 CB 798--IRC Sec(s). 42 

 October 11, 1994 

1. Purpose 

This revenue procedure informs housing credit agencies (Agency) and owners of 
qualified low-income housing projects (owners) when a signed, sworn statement by a 
low-income tenant will satisfy the documentation requirement of section 1.42-
5(b)(1)(vii) of the Income Tax Regulations. 

2. Background 

Section 1.42-5 provides the minimum requirements that an Agency's compliance 
monitoring procedure must contain to satisfy its compliance monitoring duties under 
section 42(m)(1)(B)(iii). Section 1.42-5(b)(1)(vi) provides that an Agency must 
require an owner to keep records for each qualified low-income building in the 
project that show for each year in the compliance period the annual income 
certifications of each low-income tenant per unit. Section 1.42- 5(b)(1)(vii) provides 
that an Agency must require an owner to keep documents for each qualified low-
income building in its project for each year in the compliance period that support 
each low-income tenant's income certification. The term "low-income tenant" refers 
to the individuals occupying a rent-restricted unit in a qualified low- income housing 
project whose annual income satisfies the section 42(g)(1) income limitation elected 
by the owner of the project. Examples of the documentation required under section 
1.42- 5(b)(1)(vii) include a copy of the tenant's federal income tax return, Forms W-
2, or verifications of income from third parties such as employers or state agencies 
paying unemployment compensation. A verification of income from a third party is 
referred to as a "third party verification." 

The Internal Revenue Service has determined that an owner may satisfy the 
documentation requirement of section 1.42-5(b)(1)(vii) for a low-income tenant's 
income from assets by obtaining a signed, sworn statement from the tenant or 
prospective tenant if (1) the tenant's or prospective tenant's Net Family assets do 
not exceed $5,000, and (2) the tenant or prospective tenant provides a signed, 
sworn statement to this effect to the building owner. See H.R. Conf. Rep. No. 213, 
103d Cong., 1st Sess. 544 (1993). 

3. Scope 

This revenue procedure applies to Agencies and owners of qualified low-income 
housing projects. 

4. Procedure 

.01 To determine a tenant's Net Family assets, owners and Agencies must use the 
definition of "Net Family assets" in 24 CFR 813.102, which provides definitions for 
the H.U.D. section 8 program. 

.02 Except as provided in sections 4.03 and 4.04 of this revenue procedure, an 
Agency's monitoring procedure may provide that an owner may satisfy the 
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documentation requirement for income from assets in section 1.42-5(b)(1)(vii) for a 
low-income tenant whose Net Family assets do not exceed $5,000 by annually 
obtaining a signed, sworn statement that includes the following: 

(1) That the tenant's Net Family assets do not exceed 
$5,000, and 

(2) The tenant's annual income from Net Family assets. 

.03 An Agency's monitoring procedure, however, may not permit an owner to rely on 
a low-income tenant's signed, sworn statement of annual income from assets if a 
reasonable person in the owner's position would conclude that the tenant's income is 
higher than the tenant's represented annual income. In this case, the owner must 
obtain other documentation of the low-income tenant's annual income from assets to 
satisfy the documentation requirement in section 1.42- 5(b)(1)(vii). 
.04 An Agency's monitoring procedure may continue to require that an owner obtain 
documentation, other than the statement described in section 4.02 of this revenue 
procedure, to support a low-income tenant's annual certification of income from 
assets. 
5. Effective Date 
This revenue procedure is effective October 11, 1994. 
Drafting Information 
The principal author of this revenue procedure is Jeffrey A. Erickson of the Office of 
the Assistant Chief Counsel (Passthroughs and Special Industries). For further 
information regarding this revenue procedure, contact Mr. Erickson at (202) 622-
3040 (not a toll-free call). 



Rev. Proc. 94-9, 1994-2 CB 555--IRC Sec(s). 42 

December 16, 1993 

Part III 

Administrative, Procedural, and Miscellaneous 

26 CFR 601.105: Examination of returns and claims for refund, credit, or abatement; 
determination of correct tax liability. (Also Part I, Section 42.) 

1. PURPOSE 

This revenue procedure informs owners of low-income buildings how to make the 
election provided by section 13142(c)(1) of the Revenue Reconciliation Act of 1993 
(RRA 1993), Pub. L. No. 103-66, 107 Stat. 416, 439-40 (1993). The election is 
available to owners of low-income buildings not covered by section 7108(e)(1) of the 
Revenue Reconciliation Act of 1989 (1989 Act), 1990-1 C.B. 210, 220, and allows 
these owners to determine the gross rent limitation for rent- restricted units under 
the number of bedrooms method of section 42(g)(2)(C) of the Internal Revenue 
Code. 

2. BACKGROUND 

Section 7108(e)(1) of the 1989 Act changed the method for computing the 
maximum allowable gross rent in determining if a unit is rent-restricted under 
section 42(g)(2)(A). This 1989 Act amendment applies to allocations of housing 
credit dollar amounts (Allocations) made after 1989 (or, to bond-financed buildings 
placed in service after 1989, to the extent section 42(h)(4) applies to the building). 
Prior to the 1989 Act amendment of section 42(g)(2), the maximum allowable gross 
rent for a rent-restricted unit under section 42(g)(2)(A) was determined on the basis 
of, and varied in accordance with, the actual number of individuals occupying the 
unit. Under that method, the maximum allowable rent for a rent-restricted unit 
varies in accordance with the number of individuals occupying the unit. 

For a building subject to section 7108(e)(1) of the 1989 Act, a unit in a building is 
rent-restricted if the gross rent for the unit does not exceed 30 percent of the 
imputed income limitation applicable to the unit under section 42(g)(2)(C). Section 
42(g)(2)(C) provides that the imputed income limitation applicable to a unit is the 
income limitation that would apply under section 42(g)(1) to individuals occupying 
the unit if the number of individuals occupying the unit were as follows: (i) for a unit 
that does not have a separate bedroom, 1 individual, and (ii) for a unit that has 1 or 
more separate bedrooms, 1.5 individuals for each separate bedroom. This method is 
known as the number of bedrooms method. 

Section 13142(c)(1) of the RRA 1993 allows an owner of a low- income building not 
covered by section 7108(e)(1) of the 1989 Act to elect to determine the gross rent 
limitation under the number of bedrooms method of section 42(g)(2)(C). Thus, 
owners of low-income buildings that received Allocations before 1990 (or of bond-
financed buildings placed in service before 1990, to the extent section 42(h)(4) 
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applies to the building) can make the election provided for in section 13142(c)(1) of 
the RRA 1993. 

Section 13142(c) of the RRA 1993 places the following conditions on this election: 
(1) the building owner must have met the requirements of section 42(m)(1)(B)(iii) 
(relating to state housing credit agency procedures for monitoring compliance with 
section 42); (2) the owner must make the election during the 180 day period 
beginning on the date of enactment of the RRA 1993; (3) the owner can only apply 
the number of bedrooms method to tenants first occupying any rent-restricted unit in 
the building after the date of the election, and the building owner must apply the 
number of bedrooms method to all rent restricted units whose tenants first occupy 
any unit in the building after the date of the election; and (4) once made, neither the 
building owner nor any subsequent owner may revoke the election. 

3. SCOPE 

This revenue procedure applies to owners of low-income buildings whose buildings 
were not subject to the amendments to section 42(g)(2) made by section 7108(e)(1) 
of the 1989 Act. 

4. ELECTION PROCEDURE 

To make the election to determine the gross rent limitation based on the number of 
bedrooms method, a building owner must- 

.01 By February 7, 1994, send a written statement signed under penalty of perjury 
to the Internal Revenue Service Center, P.O. Box 245, Philadelphia, PA 19255, that 
states: 

(a) That the building owner elects to use the number of bedrooms method of section 
42(g)(2)(C); 

(b) That the building owner meets the requirements of the procedures of the 
compliance monitoring plan in effect on the date of the election that is implemented 
by the state housing credit agency responsible for monitoring the building; 

(c) That the building owner will only apply the elected method to tenants first 
occupying any unit in the building after the date of the election; and 

(d) The building identification number assigned to the building, the building or 
project name, the building or project address, and the owner's name and taxpayer 
identification number. .02 Simultaneously send a copy of the election document to 
the state housing credit agency responsible for monitoring the building. 

.03 Attach a copy of the election document to the building's Form 8609 filed for the 
tax year in which the building owner made the election. 

.04 Keep a copy of the election document with the building's records. This copy must 
stay with the building's records regardless of any ownership transfer. 

5. EFFECTIVE DATE OF ELECTION 



An election under section 4 of this revenue procedure made after publication of the 
revenue procedure is effective when filed with the Internal Revenue Service Center 
in Philadelphia, PA. An election under section 13142(c)(1) to use the number of 
bedrooms method made before the publication of this revenue procedure is effective 
when made if: (1) the building owner complied with the requirements of section 
13142(c) of the RRA 1993, and (2) the building owner perfects the election by 
following the requirements in section 4 of this revenue procedure. 

6. EFFECTIVE DATE 

This revenue procedure is effective for elections made on or after August 10, 1993. 

DRAFTING INFORMATION 

The principal author of this revenue procedure is Jeffrey A. Erickson of the Office of 
the Assistant Chief Counsel (Passthroughs and Special Industries). For further 
information regarding this revenue procedure contact Jeffrey A. Erickson at (202) 
622-3040 (not a toll free call). 
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EXHIBIT D7 

NJHMFA AUDIT CHECKLIST 

 The following documents should be available when the Agency audits your project: 

 A tenant file for every tenant that has resided in each unit

 Rental Application *(not required for existing tenants at acquisition)*

 Initial Lease Agreement with a minimum six (6) month term

 Tenant Income Certification (TIC) with supporting documentation including

3rd party verifications of income and assets or Tenant Income Self Certification

 Child Support/Alimony/Spousal Support Certification *(not required for Self Certs)*

 Assets Disposed of for Less than Fair Market Value *(not required for Self Certs)*

 Student Status Verification *(not required for properties in the Extended Use Period)*

 Window Guard, Smoke Detector and Carbon Monoxide Detector acknowledgment(s)

 Current Rent Roll

Under $5,000 Asset Form (if applicable)



Internal Revenue Code § 42 Low-income housing credit. 

 (a) In general.  
For purposes of section 38 , the amount of the low-income housing credit 
determined under this section for any taxable year in the credit period shall be an 
amount equal to—  

(1) the applicable percentage of  

(2) the qualified basis of each qualified low-income building.  

(b) Applicable percentage: 70 percent present value credit for certain new 
buildings; 30 percent present value credit for certain other buildings.  
For purposes of this section —  

(1) Building placed in service during 1987.  
In the case of any qualified low-income building placed in service by the 
taxpayer during 1987, the term “applicable percentage” means—  

(A) 9 percent for new buildings which are not federally subsidized 
for the taxable year, or  

(B) 4 percent for—  

(i) new buildings which are federally subsidized for the 
taxable year, and  

(ii) existing buildings.  

(2) Buildings placed in service after 1987.  

(A) In general. In the case of any qualified low-income building 
placed in service by the taxpayer after 1987, the term “applicable 
percentage” means the appropriate percentage prescribed by the 
Secretary for the earlier of—  

(i) the month in which such building is placed in service, or  

(ii) at the election of the taxpayer—  

(I) the month in which the taxpayer and the housing 
credit agency enter into an agreement with respect 
to such building (which is binding on such agency, 
the taxpayer, and all successors in interest) as to the 
housing credit dollar amount to be allocated to such 
building, or  

jpena
Typewritten Text
Exhibit D8



(II) in the case of any building to which subsection 
(h)(4)(B) applies, the month in which the tax-
exempt obligations are issued.  

A month may be elected under clause (ii) only if the election is 
made not later than the 5th day after the close of such month. Such 
an election, once made, shall be irrevocable.  

(B) Method of prescribing percentages. The percentages prescribed 
by the Secretary for any month shall be percentages which will 
yield over a 10-year period amounts of credit under subsection (a) 
which have a present value equal to—  

(i) 70 percent of the qualified basis of a building described 
in paragraph (1)(A) , and  

(ii) 30 percent of the qualified basis of a building described 
in paragraph (1)(B) .  

(C) Method of discounting. The present value under subparagraph 
(B) shall be determined—  

(i) as of the last day of the 1st year of the 10-year period 
referred to in subparagraph (B) ,  

(ii) by using a discount rate equal to 72 percent of the 
average of the annual Federal mid-term rate and the annual 
Federal long-term rate applicable under section 1274(d)(1) 
to the month applicable under clause (i) or (ii) of 
subparagraph (A) and compounded annually, and  

(iii) by assuming that the credit allowable under this section 
for any year is received on the last day of such year.  

(3) Cross references.  

(A) For treatment of certain rehabilitation expenditures as separate 
new buildings, see subsection (e) .  

(B) For determination of applicable percentage for increases in 
qualified basis after the 1st year of the credit period, see subsection 
(f)(3) .  

(C) For authority of housing credit agency to limit applicable 
percentage and qualified basis which may be taken into account 



under this section with respect to any building, see subsection 
(h)(7) .  

(c) Qualified basis; qualified low-income building.  
For purposes of this section —  

(1) Qualified basis.  

(A) Determination. The qualified basis of any qualified low-
income building for any taxable year is an amount equal to—  

(i) the applicable fraction (determined as of the close of 
such taxable year) of  

(ii) the eligible basis of such building (determined under 
subsection (d)(5) ).  

(B) Applicable fraction. For purposes of subparagraph (A) , the 
term “applicable fraction” means the smaller of the unit fraction or 
the floor space fraction.  

(C) Unit fraction. For purposes of subparagraph (B) , the term 
“unit fraction” means the fraction—  

(i) the numerator of which is the number of low-income 
units in the building, and  

(ii) the denominator of which is the number of residential 
rental units (whether or not occupied) in such building.  

(D) Floor space fraction. For purposes of subparagraph (B) , the 
term “floor space fraction” means the fraction—  

(i) the numerator of which is the total floor space of the 
low-income units in such building, and  

(ii) the denominator of which is the total floor space of the 
residential rental units (whether or not occupied) in such 
building.  

(E) Qualified basis to include portion of building used to provide 
supportive services for homeless. In the case of a qualified low-
income building described in subsection (i)(3)(B)(iii) , the 
qualified basis of such building for any taxable year shall be 
increased by the lesser of—  



(i) so much of the eligible basis of such building as is used 
throughout the year to provide supportive services designed 
to assist tenants in locating and retaining permanent 
housing, or  

(ii) 20 percent of the qualified basis of such building 
(determined without regard to this subparagraph ).  

(2) Qualified low-income building.  
The term “qualified low-income building” means any building—  

(A) which is part of a qualified low-income housing project at all 
times during the period—  

(i) beginning on the 1st day in the compliance period on 
which such building is part of such a project, and  

(ii) ending on the last day of the compliance period with 
respect to such building, and  

(B) to which the amendments made by section 201(a) of the Tax 
Reform Act of 1986 apply.  

 
Such term does not include any building with respect to which moderate 
rehabilitation assistance is provided, at any time during the compliance 
period, under section 8(e)(2) of the United States Housing Act of 1937 
(other than assistance under the Stewart B. McKinney Homeless 
Assistance Act (as in effect on the date of the enactment of this sentence)).  

(d) Eligible basis.  
For purposes of this section —  

(1) New buildings.  
The eligible basis of a new building is its adjusted basis as of the close of 
the 1st taxable year of the credit period.  

(2) Existing buildings.  

(A) In general. The eligible basis of an existing building is—  

(i) in the case of a building which meets the requirements 
of subparagraph (B) , its adjusted basis as of the close of 
the 1st taxable year of the credit period, and  

(ii) zero in any other case.  



(B) Requirements. A building meets the requirements of this 
subparagraph if—  

(i) the building is acquired by purchase (as defined in 
section 179(d)(2) ),  

(ii) there is a period of at least 10 years between the date of 
its acquisition by the taxpayer and the later of—  

(I) the date the building was last placed in service, 
or  

(II) the date of the most recent nonqualified 
substantial improvement of the building,  

(iii) the building was not previously placed in service by 
the taxpayer or by any person who was a related person 
with respect to the taxpayer as of the time previously 
placed in service, and  

(iv) except as provided in subsection (f)(5) , a credit is 
allowable under subsection (a) by reason of subsection (e) 
with respect to the building.  

(C) Adjusted basis. For purposes of subparagraph (A) , the 
adjusted basis of any building shall not include so much of the 
basis of such building as is determined by reference to the basis of 
other property held at any time by the person acquiring the 
building.  

(D) Special rules for subparagraph (B) .  

(i) Nonqualified substantial improvement. For purposes of 
subparagraph (B)(ii) —  

(I) In general. The term “nonqualified substantial 
improvement” means any substantial improvement 
if section 167(k) (as in effect on the day before the 
date of enactment of the Revenue Reconciliation 
Act of 1990 [11/5/90]) was elected with respect to 
such improvement or section 168 (as in effect on 
the day before the date of the enactment of the Tax 
Reform Act of 1986) applied to such improvement.  



(II) Date of substantial improvement. The date of a 
substantial improvement is the last day of the 24-
month period referred to in subclause (III) .  

(III) Substantial improvement. The term 
“substantial improvement” means the improvements 
added to capital account with respect to the building 
during any 24-month period, but only if the sum of 
the amounts added to such account during such 
period equals or exceeds 25 percent of the adjusted 
basis of the building (determined without regard to 
paragraphs (2) and (3) of section 1016(a) ) as of the 
1st day of such period.  

(ii) Special rules for certain transfers. For purposes of 
determining under subparagraph (B)(ii) when a building 
was last placed in service, there shall not be taken into 
account any placement in service—  

(I) in connection with the acquisition of the building 
in a transaction in which the basis of the building in 
the hands of the person acquiring it is determined in 
whole or in part by reference to the adjusted basis of 
such building in the hands of the person from whom 
acquired,  

(II) by a person whose basis in such building is 
determined under section 1014(a) (relating to 
property acquired from a decedent),  

(III) by any governmental unit or qualified 
nonprofit organization (as defined in subsection 
(h)(5) ) if the requirements of subparagraph (B)(ii) 
are met with respect to the placement in service by 
such unit or organization and all the income from 
such property is exempt from Federal income 
taxation,  

(IV) by any person who acquired such building by 
foreclosure (or by instrument in lieu of foreclosure) 
of any purchase-money security interest held by 
such person if the requirements of subparagraph 
(B)(ii) are met with respect to the placement in 
service by such person and such building is resold 
within 12 months after the date such building is 



placed in service by such person after such 
foreclosure, or  

(V) of a single-family residence by any individual 
who owned and used such residence for no other 
purpose than as his principal residence.  

(iii) Related person, etc.  

(I) Application of section 179 . For purposes of 
subparagraph (B)(i) , section 179(d) shall be applied 
by substituting “10 percent” for “50 percent” in 
section 267(b) and 707(b) and in section 179(d)(7) .  

(II) Related person. For purposes of subparagraph 
(B)(iii) , a person (hereinafter in this subclause 
referred to as the “related person”) is related to any 
person if the related person bears a relationship to 
such person specified in section 267(b) or 707(b)(1) 
, or the related person and such person are engaged 
in trades or businesses under common control 
(within the meaning of subsections (a) and (b) of 
section 52 ). For purposes of the preceding 
sentence, in applying section 267(b) or 707(b)(1) , 
“10 percent” shall be substituted for “50 percent”.  

(3) Eligible basis reduced where disproportionate standards for units.  

(A) In general. Except as provided in subparagraph (B) , the 
eligible basis of any building shall be reduced by an amount equal 
to the portion of the adjusted basis of the building which is 
attributable to residential rental units in the building which are not 
low-income units and which are above the average quality standard 
of the low-income units in the building.  

(B) Exception where taxpayer elects to exclude excess costs.  

(i) In general. Subparagraph (A) shall not apply with 
respect to a residential rental unit in a building which is not 
a low-income unit if—  

(I) the excess described in clause (ii) with respect to 
such unit is not greater than 15 percent of the cost 
described in clause (ii)(II) , and  



(II) the taxpayer elects to exclude from the eligible 
basis of such building the excess described in clause 
(ii) with respect to such unit.  

(ii) Excess. The excess described in this clause with respect 
to any unit is the excess of—  

(I) the cost of such unit, over  

(II) the amount which would be the cost of such unit 
if the average cost per square foot of low-income 
units in the building were substituted for the cost 
per square foot of such unit.  

The Secretary may by regulation provide for the 
determination of the excess under this clause on a basis 
other than square foot costs.  

(4) Special rules relating to determination of adjusted basis.  
For purposes of this subsection —  

(A) In general. Except as provided in subparagraphs (B) and (C) , 
the adjusted basis of any building shall be determined without 
regard to the adjusted basis of any property which is not residential 
rental property.  

(B) Basis of property in common areas, etc., included. The 
adjusted basis of any building shall be determined by taking into 
account the adjusted basis of property (of a character subject to the 
allowance for depreciation) used in common areas or provided as 
comparable amenities to all residential rental units in such 
building.  

(C) Inclusion of basis of property used to provide services for 
certain nontenants.  

(i) In general. The adjusted basis of any building located in 
a qualified census tract (as defined in paragraph (5)(C) ) 
shall be determined by taking into account the adjusted 
basis of property (of a character subject to the allowance 
for depreciation and not otherwise taken into account) used 
throughout the taxable year in providing any community 
service facility.  

(ii) Limitation. The increase in the adjusted basis of any 
building which is taken into account by reason of clause (i) 



shall not exceed 10 percent of the eligible basis of the 
qualified low-income housing project of which it is a part. 
For purposes of the preceding sentence, all community 
service facilities which are part of the same qualified low-
income housing project shall be treated as one facility.  

(iii) Community service facility. For purposes of this 
subparagraph , the term “community service facility” 
means any facility designed to serve primarily individuals 
whose income is 60 percent or less of area median income 
(within the meaning of subsection (g)(1)(B) ).  

(D) No reduction for depreciation. The adjusted basis of any 
building shall be determined without regard to paragraphs (2) and 
(3) of section 1016(a) .  

(5) Special rules for determining eligible basis.  

(A) Eligible basis reduced by federal grants. If, during any taxable 
year of the compliance period, a grant is made with respect to any 
building or the operation thereof and any portion of such grant is 
funded with Federal funds (whether or not includible in gross 
income), the eligible basis of such building for such taxable year 
and all succeeding taxable years shall be reduced by the portion of 
such grant which is so funded.  

(B) Eligible basis not to include expenditures where section 167(k) 
elected. The eligible basis of any building shall not include any 
portion of its adjusted basis which is attributable to amounts with 
respect to which an election is made under section 167(k) (as in 
effect on the day before the date of enactment of the Revenue 
Reconciliation Act of 1990 [11/5/90]).  

(C) Increase in credit for buildings in high cost areas.  

(i) In general. In the case of any building located in a 
qualified census tract or difficult development area which is 
designated for purposes of this subparagraph —  

(I) in the case of a new building, the eligible basis 
of such building shall be 130 percent of such basis 
determined without regard to this subparagraph , 
and  

(II) in the case of an existing building, the 
rehabilitation expenditures taken into account under 



subsection (e) shall be 130 percent of such 
expenditures determined without regard to this 
subparagraph .  

(ii) Qualified census tract.  

(I) In general. The term “qualified census tract” 
means any census tract which is designated by the 
Secretary of Housing and Urban Development and, 
for the most recent year for which census data are 
available on household income in such tract, either 
in which 50 percent or more of the households have 
an income which is less than 60 percent of the area 
median gross income for such year or which has a 
poverty rate of at least 25 percent. If the Secretary 
of Housing and Urban Development determines that 
sufficient data for any period are not available to 
apply this clause on the basis of census tracts, such 
Secretary shall apply this clause for such period on 
the basis of enumeration districts.  

(II) Limit on MSA's designated. The portion of a 
metropolitan statistical area which may be 
designated for purposes of this subparagraph shall 
not exceed an area having 20 percent of the 
population of such metropolitan statistical area.  

(III) Determination of areas. For purposes of this 
clause , each metropolitan statistical area shall be 
treated as a separate area and all nonmetropolitan 
areas in a State shall be treated as 1 area.  

(iii) Difficult development areas.  

(I) In general. The term “difficult development 
areas” means any area designated by the Secretary 
of Housing and Urban Development as an area 
which has high construction, land, and utility costs 
relative to area median gross income.  

(II) Limit on areas designated. The portions of 
metropolitan statistical areas which may be 
designated for purposes of this subparagraph shall 
not exceed an aggregate area having 20 percent of 
the population of such metropolitan statistical areas. 



A comparable rule shall apply to nonmetropolitan 
areas.  

(iv) Special rules and definitions. For purposes of this 
subparagraph —  

(I) population shall be determined on the basis of 
the most recent decennial census for which data are 
available,  

(II) area median gross income shall be determined 
in accordance with subsection (g)(4) ,  

(III) the term “metropolitan statistical area” has the 
same meaning as when used in section 143(k)(2)(B) 
, and  

(IV) the term “nonmetropolitan area” means any 
county (or portion thereof) which is not within a 
metropolitan statistical area.  

(6) Credit allowable for certain federally-assisted buildings acquired 
during 10-year period described in paragraph (2)(B)(ii) .  

(A) In general. On application by the taxpayer, the Secretary (after 
consultation with the appropriate Federal official) may waive 
paragraph (2)(B)(ii) with respect to any federally-assisted building 
if the Secretary determines that such waiver is necessary—  

(i) to avert an assignment of the mortgage secured by 
property in the project (of which such building is a part) to 
the Department of Housing and Urban Development or the 
Farmers Home Administration, or  

(ii) to avert a claim against a Federal mortgage insurance 
fund (or such Department or Administration) with respect 
to a mortgage which is so secured.  

The preceding sentence shall not apply to any building described in 
paragraph (7)(B) .  

(B) Federally-assisted building. For purposes of subparagraph (A) , 
the term “federally-assisted building” means any building which is 
substantially assisted, financed, or operated under—  

(i) section 8 of the United States Housing Act of 1937,  



(ii) section 221(d)(3) or 236 of the National Housing Act, 
or  

(iii) section 515 of the Housing Act of 1949,  

as such Acts are in effect on the date of the enactment of the Tax 
Reform Act of 1986.  

(C) Low-income buildings where mortgage may be prepaid. A 
waiver may be granted under subparagraph (A) (without regard to 
any clause thereof) with respect to a federally-assisted building 
described in clause (ii) or (iii) of subparagraph (B) if—  

(i) the mortgage on such building is eligible for prepayment 
under subtitle B of the Emergency Low Income Housing 
Preservation Act of 1987 or under section 502(c) of the 
Housing Act of 1949 at any time within 1 year after the 
date of the application for such a waiver,  

(ii) the appropriate Federal official certifies to the Secretary 
that it is reasonable to expect that, if the waiver is not 
granted, such building will cease complying with its low-
income occupancy requirements, and  

(iii) the eligibility to prepay such mortgage without the 
approval of the appropriate Federal official is waived by all 
persons who are so eligible and such waiver is binding on 
all successors of such persons.  

(D) Buildings acquired from insured depository institutions in 
default. A waiver may be granted under subparagraph (A) (without 
regard to any clause thereof) with respect to any building acquired 
from an insured depository institution in default (as defined in 
section 3 of the Federal Deposit Insurance Act) or from a receiver 
or conservator of such an institution.  

(E) Appropriate federal official. For purposes of subparagraph (A) 
, the term “appropriate Federal official” means—  

(i) the Secretary of Housing and Urban Development in the 
case of any building described in subparagraph (B) by 
reason of clause (i) or (ii) thereof , and  

(ii) the Secretary of Agriculture in the case of any building 
described in subparagraph (B) by reason of clause (iii) 
thereof .  



(7) Acquisition of building before end of prior compliance period.  

(A) In general. Under regulations prescribed by the Secretary, in 
the case of a building described in subparagraph (B) (or interest 
therein) which is acquired by the taxpayer—  

(i) paragraph (2)(B) shall not apply, but  

(ii) the credit allowable by reason of subsection (a) to the 
taxpayer for any period after such acquisition shall be equal 
to the amount of credit which would have been allowable 
under subsection (a) for such period to the prior owner 
referred to in subparagraph (B) had such owner not 
disposed of the building.  

(B) Description of building. A building is described in this 
subparagraph if—  

(i) a credit was allowed by reason of subsection (a) to any 
prior owner of such building, and  

(ii) the taxpayer acquired such building before the end of 
the compliance period for such building with respect to 
such prior owner (determined without regard to any 
disposition by such prior owner).  

(e) Rehabilitation expenditures treated as separate new building.  

(1) In general.  
Rehabilitation expenditures paid or incurred by the taxpayer with respect 
to any building shall be treated for purposes of this section as a separate 
new building.  

(2) Rehabilitation expenditures.  
For purposes of paragraph (1) —  

(A) In general. The term “rehabilitation expenditures” means 
amounts chargeable to capital account and incurred for property 
(or additions or improvements to property) of a character subject to 
the allowance for depreciation in connection with the rehabilitation 
of a building.  

(B) Cost of acquisition, etc, not included. Such term does not 
include the cost of acquiring any building (or interest therein) or 
any amount not permitted to be taken into account under paragraph 
(3) or (4) of subsection (d) .  



(3) Minimum expenditures to qualify.  

(A) In general. Paragraph (1) shall apply to rehabilitation 
expenditures with respect to any building only if—  

(i) the expenditures are allocable to 1 or more low-income 
units or substantially benefit such units, and  

(ii) the amount of such expenditures during any 24-month 
period meets the requirements of whichever of the 
following subclauses requires the greater amount of such 
expenditures:  

(I) The requirement of this subclause is met if such 
amount is not less than 10 percent of the adjusted 
basis of the building (determined as of the 1st day 
of such period and without regard to paragraphs (2) 
and (3) of section 1016(a) ).  

(II) The requirement of this subclause is met if the 
qualified basis attributable to such amount, when 
divided by the number of low-income units in the 
building, is $3,000 or more.  

(B) Exception from 10 percent rehabilitation. In the case of a 
building acquired by the taxpayer from a governmental unit, at the 
election of the taxpayer, subparagraph (A)(ii)(I) shall not apply and 
the credit under this section for such rehabilitation expenditures 
shall be determined using the percentage applicable under 
subsection (b)(2)(B)(ii) .  

(C) Date of determination. The determination under subparagraph 
(A) shall be made as of the close of the 1st taxable year in the 
credit period with respect to such expenditures.  

(4) Special rules.  
For purposes of applying this section with respect to expenditures which 
are treated as a separate building by reason of this subsection —  

(A) such expenditures shall be treated as placed in service at the 
close of the 24-month period referred to in paragraph (3)(A) , and  

(B) the applicable fraction under subsection (c)(1) shall be the 
applicable fraction for the building (without regard to paragraph 
(1) ) with respect to which the expenditures were incurred.  



 
Nothing in subsection (d)(2) shall prevent a credit from being allowed by 
reason of this subsection .  

(5) No double counting.  
Rehabilitation expenditures may, at the election of the taxpayer, be taken 
into account under this subsection or subsection (d)(2)(A)(i) but not under 
both such subsections.  

(6) Regulations to apply subsection with respect to group of units in 
building.  
The Secretary may prescribe regulations, consistent with the purposes of 
this subsection , treating a group of units with respect to which 
rehabilitation expenditures are incurred as a separate new building.  

(f) Definition and special rules relating to credit period.  

(1) Credit period defined.  
For purposes of this section , the term “credit period” means, with respect 
to any building, the period of 10 taxable years beginning with—  

(A) the taxable year in which the building is placed in service, or  

(B) at the election of the taxpayer, the succeeding taxable year,  

 
but only if the building is a qualified low-income building as of the close 
of the 1st year of such period. The election under subparagraph (B) , once 
made, shall be irrevocable.  

(2) Special rule for 1st year of credit period.  

(A) In general. The credit allowable under subsection (a) with 
respect to any building for the 1st taxable year of the credit period 
shall be determined by substituting for the applicable fraction 
under subsection (c)(1) the fraction—  

(i) the numerator of which is the sum of the applicable 
fractions determined under subsection (c)(1) as of the close 
of each full month of such year during which such building 
was in service, and  

(ii) the denominator of which is 12.  

(B) Disallowed 1st year credit allowed in 11th year. Any reduction 
by reason of subparagraph (A) in the credit allowable (without 



regard to subparagraph (A) ) for the 1st taxable year of the credit 
period shall be allowable under subsection (a) for the 1st taxable 
year following the credit period.  

(3) Determination of applicable percentage with respect to increases 
in qualified basis after 1st year of credit period.  

(A) In general. In the case of any building which was a qualified 
low-income building as of the close of the 1st year of the credit 
period, if—  

(i) as of the close of any taxable year in the compliance 
period (after the 1st year of the credit period) the qualified 
basis of such building exceeds  

(ii) the qualified basis of such building as of the close of the 
1st year of the credit period,  

the applicable percentage which shall apply under subsection (a) 
for the taxable year to such excess shall be the percentage equal to 
2/3 of the applicable percentage which (after the application of 
subsection (h) ) would but for this paragraph apply to such basis.  

(B) 1st year computation applies. A rule similar to the rule of 
paragraph (2)(A) shall apply to any increase in qualified basis to 
which subparagraph (A) applies for the 1st year of such increase.  

(4) Dispositions of property.  
If a building (or an interest therein) is disposed of during any year for 
which credit is allowable under subsection (a) , such credit shall be 
allocated between the parties on the basis of the number of days during 
such year the building (or interest) was held by each. In any such case, 
proper adjustments shall be made in the application of subsection (j) .  

(5) Credit period for existing buildings not to begin before 
rehabilitation credit allowed.  

(A) In general. The credit period for an existing building shall not 
begin before the 1st taxable year of the credit period for 
rehabilitation expenditures with respect to the building.  

(B) Acquisition credit allowed for certain buildings not allowed a 
rehabilitation credit.  

(i) In general. In the case of a building described in clause 
(ii) —  



(I) subsection (d)(2)(B)(iv) shall not apply, and  

(II) the credit period for such building shall not 
begin before the taxable year which would be the 
1st taxable year of the credit period for 
rehabilitation expenditures with respect to the 
building under the modifications described in clause 
(ii)(II) .  

(ii) Building described. A building is described in this 
clause if—  

(I) a waiver is granted under subsection (d)(6)(C) 
with respect to the acquisition of the building, and  

(II) a credit would be allowed for rehabilitation 
expenditures with respect to such building if 
subsection (e)(3)(A)(ii)(I) did not apply and if 
subsection (e)(3)(A)(ii)(II) were applied by 
substituting “$2,000” for “$3,000”.  

(g) Qualified low-income housing project.  
For purposes of this section —  

(1) In general.  
The term “qualified low-income housing project” means any project for 
residential rental property if the project meets the requirements of 
subparagraph (A) or (B) whichever is elected by the taxpayer:  

(A) 20-50 test. The project meets the requirements of this 
subparagraph if 20 percent or more of the residential units in such 
project are both rent-restricted and occupied by individuals whose 
income is 50 percent or less of area median gross income.  

(B) 40-60 test. The project meets the requirements of this 
subparagraph if 40 percent or more of the residential units in such 
project are both rent-restricted and occupied by individuals whose 
income is 60 percent or less of area median gross income.  

 
Any election under this paragraph , once made, shall be irrevocable. For 
purposes of this paragraph , any property shall not be treated as failing to 
be residential rental property merely because part of the building in which 
such property is located is used for purposes other than residential rental 
purposes.  



(2) Rent-restricted units.  

(A) In general. For purposes of paragraph (1) , a residential unit is 
rent-restricted if the gross rent with respect to such unit does not 
exceed 30 percent of the imputed income limitation applicable to 
such unit. For purposes of the preceding sentence, the amount of 
the income limitation under paragraph (1) applicable for any 
period shall not be less than such limitation applicable for the 
earliest period the building (which contains the unit) was included 
in the determination of whether the project is a qualified low-
income housing project.  

(B) Gross rent. For purposes of subparagraph (A) , gross rent—  

(i) does not include any payment under section 8 of the 
United States Housing Act of 1937 or any comparable 
rental assistance program (with respect to such unit or 
occupants thereof),  

(ii) includes any utility allowance determined by the 
Secretary after taking into account such determinations 
under section 8 of the United States Housing Act of 1937,  

(iii) does not include any fee for a supportive service which 
is paid to the owner of the unit (on the basis of the low-
income status of the tenant of the unit) by any 
governmental program of assistance (or by an organization 
described in section 501(c)(3) and exempt from tax under 
section 501(a) ) if such program (or organization) provides 
assistance for rent and the amount of assistance provided 
for rent is not separable from the amount of assistance 
provided for supportive services, and  

(iv) does not include any rental payment to the owner of the 
unit to the extent such owner pays an equivalent amount to 
the Farmers' Home Administration under section 515 of the 
Housing Act of 1949.  

For purposes of clause (iii) , the term “supportive service” means 
any service provided under a planned program of services designed 
to enable residents of a residential rental property to remain 
independent and avoid placement in a hospital, nursing home, or 
intermediate care facility for the mentally or physically 
handicapped. In the case of a single-room occupancy unit or a 
building described in subsection (i)(3)(B)(iii) , such term includes 



any service provided to assist tenants in locating and retaining 
permanent housing.  

(C) Imputed income limitation applicable to unit. For purposes of 
this paragraph , the imputed income limitation applicable to a unit 
is the income limitation which would apply under paragraph (1) to 
individuals occupying the unit if the number of individuals 
occupying the unit were as follows:  

(i) In the case of a unit which does not have a separate 
bedroom, 1 individual.  

(ii) In the case of a unit which has 1 or more separate 
bedrooms, 1.5 individuals for each separate bedroom.  

In the case of a project with respect to which a credit is allowable 
by reason of this section and for which financing is provided by a 
bond described in section 142(a)(7) , the imputed income 
limitation shall apply in lieu of the otherwise applicable income 
limitation for purposes of applying section 142(d)(4)(B)(ii) .  

(D) Treatment of units occupied by individuals whose incomes rise 
above limit.  

(i) In general. Except as provided in clause (ii) , 
notwithstanding an increase in the income of the occupants 
of a low-income unit above the income limitation 
applicable under paragraph (1) , such unit shall continue to 
be treated as a low-income unit if the income of such 
occupants initially met such income limitation and such 
unit continues to be rent-restricted.  

(ii) Next available unit must be rented to low-income tenant 
if income rises above 140 percent of income limit. If the 
income of the occupants of the unit increases above 140 
percent of the income limitation applicable under paragraph 
(1) , clause (i) shall cease to apply to such unit if any 
residential rental unit in the building (of a size comparable 
to, or smaller than, such unit) is occupied by a new resident 
whose income exceeds such income limitation. In the case 
of a project described in section 142(d)(4)(B) , the 
preceding sentence shall be applied by substituting “170 
percent” for “140 percent” and by substituting “any low-
income unit in the building is occupied by a new resident 
whose income exceeds 40 percent of area median gross 
income” for “any residential unit in the building (of a size 



comparable to, or smaller than, such unit) is occupied by a 
new resident whose income exceeds such income 
limitation”.  

(E) Units where federal rental assistance is reduced as tenant's 
income increases. If the gross rent with respect to a residential unit 
exceeds the limitation under subparagraph (A) by reason of the fact 
that the income of the occupants thereof exceeds the income 
limitation applicable under paragraph (1) , such unit shall, 
nevertheless, be treated as a rent-restricted unit for purposes of 
paragraph (1) if—  

(i) a Federal rental assistance payment described in 
subparagraph (B)(i) is made with respect to such unit or its 
occupants, and  

(ii) the sum of such payment and the gross rent with respect 
to such unit does not exceed the sum of the amount of such 
payment which would be made and the gross rent which 
would be payable with respect to such unit if—  

(I) the income of the occupants thereof did not 
exceed the income limitation applicable under 
paragraph (1) , and  

(II) such units were rent-restricted within the 
meaning of subparagraph (A) .  

The preceding sentence shall apply to any unit only if the result 
described in clause (ii) is required by Federal statute as of the date 
of the enactment of this subparagraph and as of the date the 
Federal rental assistance payment is made.  

(3) Date for meeting requirements.  

(A) In general. Except as otherwise provided in this paragraph , a 
building shall be treated as a qualified low-income building only if 
the project (of which such building is a part) meets the 
requirements of paragraph (1) not later than the close of the 1st 
year of the credit period for such building.  

(B) Buildings which rely on later buildings for qualification.  

(i) In general. In determining whether a building 
(hereinafter in this subparagraph referred to as the “prior 
building”) is a qualified low-income building, the taxpayer 



may take into account 1 or more additional buildings 
placed in service during the 12-month period described in 
subparagraph (A) with respect to the prior building only if 
the taxpayer elects to apply clause (ii) with respect to each 
additional building taken into account.  

(ii) Treatment of elected buildings. In the case of a building 
which the taxpayer elects to take into account under clause 
(i) , the period under subparagraph (A) for such building 
shall end at the close of the 12-month period applicable to 
the prior building.  

(iii) Date prior building is treated as placed in service. For 
purposes of determining the credit period and the 
compliance period for the prior building, the prior building 
shall be treated for purposes of this section as placed in 
service on the most recent date any additional building 
elected by the taxpayer (with respect to such prior building) 
was placed in service.  

(C) Special rule. A building—  

(i) other than the 1st building placed in service as part of a 
project, and  

(ii) other than a building which is placed in service during 
the 12-month period described in subparagraph (A) with 
respect to a prior building which becomes a qualified low-
income building,  

shall in no event be treated as a qualified low-income building 
unless the project is a qualified low-income housing project 
(without regard to such building) on the date such building is 
placed in service.  

(D) Projects with more than 1 building must be identified. For 
purposes of this section , a project shall be treated as consisting of 
only 1 building unless, before the close of the 1st calendar year in 
the project period (as defined in subsection (h)(1)(F)(ii) ), each 
building which is (or will be) part of such project is identified in 
such form and manner as the Secretary may provide.  

(4) Certain rules made applicable.  
Paragraphs (2) (other than subparagraph (A) thereof ), (3) , (4) , (5) , (6) , 
and (7) of section 142(d) , and section 6652(j) , shall apply for purposes of 
determining whether any project is a qualified low-income housing project 



and whether any unit is a low-income unit; except that, in applying such 
provisions for such purposes, the term “gross rent” shall have the meaning 
given such term by paragraph (2)(B) of this subsection  

(5) Election to treat building after compliance period as not part of a 
project.  
For purposes of this section , the taxpayer may elect to treat any building 
as not part of a qualified low-income housing project for any period 
beginning after the compliance period for such building.  

(6) Special rule where de minimis equity contribution.  
Property shall not be treated as failing to be residential rental property for 
purposes of this section merely because the occupant of a residential unit 
in the project pays (on a voluntary basis) to the lessor a de minimis 
amount to be held toward the purchase by such occupant of a residential 
unit in such project if—  

(A) all amounts so paid are refunded to the occupant on the 
cessation of his occupancy of a unit in the project, and  

(B) the purchase of the unit is not permitted until after the close of 
the compliance period with respect to the building in which the 
unit is located.  

 
Any amount paid to the lessor as described in the preceding sentence shall 
be included in gross rent under paragraph (2) for purposes of determining 
whether the unit is rent-restricted.  

(7) Scattered site projects.  
Buildings which would (but for their lack of proximity) be treated as a 
project for purposes of this section shall be so treated if all of the dwelling 
units in each of the buildings are rent-restricted (within the meaning of 
paragraph (2) ) residential rental units.  

(8) Waiver of certain de minimis errors and recertifications.  
On application by the taxpayer, the Secretary may waive—  

(A) any recapture under subsection (j) in the case of any de 
minimis error in complying with paragraph (1) , or  

(B) any annual recertification of tenant income for purposes of this 
subsection , if the entire building is occupied by low-income 
tenants.  



(h) Limitation on aggregate credit allowable with respect to projects located 
in a state.  

(1) Credit may not exceed credit amount allocated to building.  

(A) In general. The amount of the credit determined under this 
section for any taxable year with respect to any building shall not 
exceed the housing credit dollar amount allocated to such building 
under this subsection .  

(B) Time for making allocation. Except in the case of an allocation 
which meets the requirements of subparagraph (C) , (D) , (E) , or 
(F) an allocation shall be taken into account under subparagraph 
(A) only if it is made not later than the close of the calendar year in 
which the building is placed in service.  

(C) Exception where binding commitment. An allocation meets the 
requirements of this subparagraph if there is a binding commitment 
(not later than the close of the calendar year in which the building 
is placed in service) by the housing credit agency to allocate a 
specified housing credit dollar amount to such building beginning 
in a specified later taxable year.  

(D) Exception where increase in qualified basis.  

(i) In general. An allocation meets the requirements of this 
subparagraph if such allocation is made not later than the 
close of the calendar year in which ends the taxable year to 
which it will 1st apply but only to the extent the amount of 
such allocation does not exceed the limitation under clause 
(ii) .  

(ii) Limitation. The limitation under this clause is the 
amount of credit allowable under this section (without 
regard to this subsection ) for a taxable year with respect to 
an increase in the qualified basis of the building equal to 
the excess of—  

(I) the qualified basis of such building as of the 
close of the 1st taxable year to which such 
allocation will apply, over  

(II) the qualified basis of such building as of the 
close of the 1st taxable year to which the most 
recent prior housing credit allocation with respect to 
such building applied.  



(iii) Housing credit dollar amount reduced by full 
allocation. Notwithstanding clause (i) , the full amount of 
the allocation shall be taken into account under paragraph 
(2) .  

(E) Exception where 10 percent of cost incurred.  

(i) In general. An allocation meets the requirements of this 
subparagraph if such allocation is made with respect to a 
qualified building which is placed in service not later than 
the close of the second calendar year following the calendar 
year in which the allocation is made.  

(ii) Qualified building. For purposes of clause (i) , the term 
“qualified building” means any building which is part of a 
project if the taxpayer's basis in such project (as of the later 
of the date which is 6 months after the date that the 
allocation was made or the close of the calendar year in 
which the allocation is made) is more than 10 percent of the 
taxpayer's reasonably expected basis in such project (as of 
the close of the second calendar year referred to in clause 
(i) ). Such term does not include any existing building 
unless a credit is allowable under subsection (e) for 
rehabilitation expenditures paid or incurred by the taxpayer 
with respect to such building for a taxable year ending 
during the second calendar year referred to in clause (i) or 
the prior taxable year.  

(F) Allocation of credit on a project basis.  

(i) In general. In the case of a project which includes (or 
will include) more than 1 building, an allocation meets the 
requirements of this subparagraph if—  

(I) the allocation is made to the project for a 
calendar year during the project period,  

(II) the allocation only applies to buildings placed in 
service during or after the calendar year for which 
the allocation is made, and  

(III) the portion of such allocation which is 
allocated to any building in such project is specified 
not later than the close of the calendar year in which 
the building is placed in service.  



(ii) Project period. For purposes of clause (i) , the term 
“project period” means the period—  

(I) beginning with the 1st calendar year for which 
an allocation may be made for the 1st building 
placed in service as part of such project, and  

(II) ending with the calendar year the last building 
is placed in service as part of such project.  

(2) Allocated credit amount to apply to all taxable years ending 
during or after credit allocation year.  
Any housing credit dollar amount allocated to any building for any 
calendar year—  

(A) shall apply to such building for all taxable years in the 
compliance period ending during or after such calendar year, and  

(B) shall reduce the aggregate housing credit dollar amount of the 
allocating agency only for such calendar year.  

(3) Housing credit dollar amount for agencies.  

(A) In general. The aggregate housing credit dollar amount which 
a housing credit agency may allocate for any calendar year is the 
portion of the State housing credit ceiling allocated under this 
paragraph for such calendar year to such agency.  

(B) State ceiling initially allocated to state housing credit agencies. 
Except as provided in subparagraphs (D) and (E) , the State 
housing credit ceiling for each calendar year shall be allocated to 
the housing credit agency of such State. If there is more than 1 
housing credit agency of a State, all such agencies shall be treated 
as a single agency.  

(C) State housing credit ceiling. The State housing credit ceiling 
applicable to any State for any calendar year shall be an amount 
equal to the sum of—  

(i) the unused State housing credit ceiling (if any) of such 
State for the preceding calendar year,  

(ii) the greater of—  

(I) $1.75 ($1.50 for 2001) multiplied by the State 
population, or  



(II) $2,000,000,  

(iii) the amount of State housing credit ceiling returned in 
the calendar year, plus  

(iv) the amount (if any) allocated under subparagraph (D) 
to such State by the Secretary.  

For purposes of clause (i) , the unused State housing credit ceiling 
for any calendar year is the excess (if any) of the sum of the 
amounts described in clauses (ii) through (iv) over the aggregate 
housing credit dollar amount allocated for such year. For purposes 
of clause (iii) , the amount of State housing credit ceiling returned 
in the calendar year equals the housing credit dollar amount 
previously allocated within the State to any project which fails to 
meet the 10 percent test under paragraph (1)(E)(ii) on a date after 
the close of the calendar year in which the allocation was made or 
which does not become a qualified low-income housing project 
within the period required by this section or the terms of the 
allocation or to any project with respect to which an allocation is 
cancelled by mutual consent of the housing credit agency and the 
allocation recipient.  

(D) Unused housing credit carryovers allocated among certain 
states.  

(i) In general. The unused housing credit carryover of a 
State for any calendar year shall be assigned to the 
Secretary for allocation among qualified States for the 
succeeding calendar year.  

(ii) Unused housing credit carryover. For purposes of this 
subparagraph , the unused housing credit carryover of a 
State for any calendar year is the excess (if any) of—  

(I) the unused State housing credit ceiling for the 
year preceding such year, over  

(II) the aggregate housing credit dollar amount 
allocated for such year.  

(iii) Formula for allocation of unused housing credit 
carryovers among qualified states. The amount allocated 
under this subparagraph to a qualified State for any 
calendar year shall be the amount determined by the 
Secretary to bear the same ratio to the aggregate unused 



housing credit carryovers of all States for the preceding 
calendar year as such State's population for the calendar 
year bears to the population of all qualified States for the 
calendar year. For purposes of the preceding sentence, 
population shall be determined in accordance with section 
146(j) .  

(iv) Qualified State. For purposes of this subparagraph , the 
term “qualified State” means, with respect to a calendar 
year, any State—  

(I) which allocated its entire State housing credit 
ceiling for the preceding calendar year, and  

(II) for which a request is made (not later than May 
1 of the calendar year) to receive an allocation 
under clause (iii) .  

(E) Special rule for states with constitutional home rule cities. For 
purposes of this subsection —  

(i) In general. The aggregate housing credit dollar amount 
for any constitutional home rule city for any calendar year 
shall be an amount which bears the same ratio to the State 
housing credit ceiling for such calendar year as—  

(I) the population of such city, bears to  

(II) the population of the entire State.  

(ii) Coordination with other allocations. In the case of any 
State which contains 1 or more constitutional home rule 
cities, for purposes of applying this paragraph with respect 
to housing credit agencies in such State other than 
constitutional home rule cities, the State housing credit 
ceiling for any calendar year shall be reduced by the 
aggregate housing credit dollar amounts determined for 
such year for all constitutional home rule cities in such 
State.  

(iii) Constitutional home rule city. For purposes of this 
paragraph , the term “constitutional home rule city” has the 
meaning given such term by section 146(d)(3)(C) .  



(F) State may provide for different allocation. Rules similar to the 
rules of section 146(e) (other than paragraph (2)(B) thereof ) shall 
apply for purposes of this paragraph .  

(G) Population. For purposes of this paragraph , population shall 
be determined in accordance with section 146(j) .  

(H) Cost-of-living adjustment.  

(i) In general. In the case of a calendar year after 2002, the 
$2,000,000 and $1.75 amounts in subparagraph (C) shall 
each be increased by an amount equal to—  

(I) such dollar amount, multiplied by  

(II) the cost-of-living adjustment determined under 
section 1(f)(3) for such calendar year by 
substituting “calendar year 2001” for “calendar year 
1992” in subparagraph (B) thereof.  

(ii) Rounding.  

(I) In the case of the $2,000,000 amount, any 
increase under clause (i) which is not a multiple of 
$5,000 shall be rounded to the next lowest multiple 
of $5,000.  

(II) In the case of the $1.75 amount, any increase 
under clause (i) which is not a multiple of 5 cents 
shall be rounded to the next lowest multiple of 5 
cents.  

(4) Credit for buildings financed by tax-exempt bonds subject to 
volume cap not taken into account.  

(A) In general. Paragraph (1) shall not apply to the portion of any 
credit allowable under subsection (a) which is attributable to 
eligible basis financed by any obligation the interest on which is 
exempt from tax under section 103 if —  

(i) such obligation is taken into account under section 146 , 
and  

(ii) principal payments on such financing are applied within 
a reasonable period to redeem obligations the proceeds of 
which were used to provide such financing.  



(B) Special rule where 50 percent or more of building is financed 
with tax-exempt bonds subject to volume cap. For purposes of 
subparagraph (A) , if 50 percent or more of the aggregate basis of 
any building and the land on which the building is located is 
financed by any obligation described in subparagraph (A) , 
paragraph (1) shall not apply to any portion of the credit allowable 
under subsection (a) with respect to such building.  

(5) Portion of state ceiling set-aside for certain projects involving 
qualified nonprofit organizations.  

(A) In general. Not more than 90 percent of the State housing 
credit ceiling for any State for any calendar year shall be allocated 
to projects other than qualified low-income housing projects 
described in subparagraph (B) .  

(B) Projects involving qualified nonprofit organizations. For 
purposes of subparagraph (A) , a qualified low-income housing 
project is described in this subparagraph if a qualified nonprofit 
organization is to own an interest in the project (directly or through 
a partnership) and materially participate (within the meaning of 
section 469(h) ) in the development and operation of the project 
throughout the compliance period.  

(C) Qualified nonprofit organization. For purposes of this 
paragraph , the term “qualified nonprofit organization” means any 
organization if—  

(i) such organization is described in paragraph (3) or (4) of 
section 501(c) and is exempt from tax under section 501(a) 
,  

(ii) such organization is determined by the State housing 
credit agency not to be affiliated with or controlled by a 
for-profit organization; and  

(iii) 1 of the exempt purposes of such organization includes 
the fostering of low-income housing.  

(D) Treatment of certain subsidiaries.  

(i) In general. For purposes of this paragraph , a qualified 
nonprofit organization shall be treated as satisfying the 
ownership and material participation test of subparagraph 
(B) if any qualified corporation in which such organization 
holds stock satisfies such test.  



(ii) Qualified corporation. For purposes of clause (i) , the 
term “qualified corporation” means any corporation if 100 
percent of the stock of such corporation is held by 1 or 
more qualified nonprofit organizations at all times during 
the period such corporation is in existence.  

(E) State may not override set-aside. Nothing in subparagraph (F) 
of paragraph (3) shall be construed to permit a State not to comply 
with subparagraph (A) of this paragraph .  

(6) Buildings eligible for credit only if minimum long-term 
commitment to low-income housing.  

(A) In general. No credit shall be allowed by reason of this section 
with respect to any building for the taxable year unless an extended 
low-income housing commitment is in effect as of the end of such 
taxable year.  

(B) Extended low-income housing commitment. For purposes of 
this paragraph , the term “extended low-income housing 
commitment” means any agreement between the taxpayer and the 
housing credit agency—  

(i) which requires that the applicable fraction (as defined in 
subsection (c)(1) ) for the building for each taxable year in 
the extended use period will not be less than the applicable 
fraction specified in such agreement and which prohibits 
the actions described in subclauses (I) and (II) of 
subparagraph (E)(ii) ,  

(ii) which allows individuals who meet the income 
limitation applicable to the building under subsection (g) 
(whether prospective, present, or former occupants of the 
building) the right to enforce in any State court the 
requirement and prohibitions of clause (i) ,  

(iii) which prohibits the disposition to any person of any 
portion of the building to which such agreement applies 
unless all of the building to which such agreement applies 
is disposed of to such person,  

(iv) which prohibits the refusal to lease to a holder of a 
voucher or certificate of eligibility under section 8 of the 
United States Housing Act of 1937 because of the status of 
the prospective tenant as such a holder,  



(v) which is binding on all successors of the taxpayer, and  

(vi) which, with respect to the property, is recorded 
pursuant to State law as a restrictive covenant.  

(C) Allocation of credit may not exceed amount necessary to 
support commitment.  

(i) In general. The housing credit dollar amount allocated to 
any building may not exceed the amount necessary to 
support the applicable fraction specified in the extended 
low-income housing commitment for such building, 
including any increase in such fraction pursuant to the 
application of subsection (f)(3) if such increase is reflected 
in an amended low-income housing commitment.  

(ii) Buildings financed by tax-exempt bonds. If paragraph 
(4) applies to any building the amount of credit allowed in 
any taxable year may not exceed the amount necessary to 
support the applicable fraction specified in the extended 
low-income housing commitment for such building. Such 
commitment may be amended to increase such fraction.  

(D) Extended use period. For purposes of this paragraph , the term 
“extended use period” means the period—  

(i) beginning on the 1st day in the compliance period on 
which such building is part of a qualified low-income 
housing project, and  

(ii) ending on the later of—  

(I) the date specified by such agency in such 
agreement, or  

(II) the date which is 15 years after the close of the 
compliance period.  

(E) Exceptions if foreclosure or if no buyer willing to maintain 
low-income status.  

(i) In general. The extended use period for any building 
shall terminate—  

(I) on the date the building is acquired by 
foreclosure (or instrument in lieu of foreclosure) 



unless the Secretary determines that such 
acquisition is part of an arrangement with the 
taxpayer a purpose of which is to terminate such 
period, or  

(II) on the last day of the period specified in 
subparagraph (I) if the housing credit agency is 
unable to present during such period a qualified 
contract for the acquisition of the low-income 
portion of the building by any person who will 
continue to operate such portion as a qualified low-
income building.  

Subclause (II) shall not apply to the extent more stringent 
requirements are provided in the agreement or in State law.  

(ii) Eviction, etc. of existing low-income tenants not 
permitted. The termination of an extended use period under 
clause (i) shall not be construed to permit before the close 
of the 3-year period following such termination—  

(I) the eviction or the termination of tenancy (other 
than for good cause) of an existing tenant of any 
low-income unit, or  

(II) any increase in the gross rent with respect to 
such unit not otherwise permitted under this section 
.  

(F) Qualified contract. For purposes of subparagraph (E) , the term 
“qualified contract” means a bona fide contract to acquire (within a 
reasonable period after the contract is entered into) the non low-
income portion of the building for fair market value and the low-
income portion of the building for an amount not less than the 
applicable fraction (specified in the extended low-income housing 
commitment) of—  

(i) the sum of—  

(I) the outstanding indebtedness secured by, or with 
respect to, the building,  

(II) the adjusted investor equity in the building, plus  



(III) other capital contributions not reflected in the 
amounts described in subclause (I) or (II) , reduced 
by  

(ii) cash distributions from (or available for distribution 
from) the project.  

The Secretary shall prescribe such regulations as may be necessary 
or appropriate to carry out this paragraph , including regulations to 
prevent the manipulation of the amount determined under the 
preceding sentence.  

(G) Adjusted investor equity.  

(i) In general. For purposes of subparagraph (E) , the term 
“adjusted investor equity” means, with respect to any 
calendar year, the aggregate amount of cash taxpayers 
invested with respect to the project increased by the amount 
equal to—  

(I) such amount, multiplied by  

(II) the cost-of-living adjustment for such calendar 
year, determined under section 1(f)(3) by 
substituting the base calendar year for “calendar 
year 1987”.  

An amount shall be taken into account as an investment in 
the project only to the extent there was an obligation to 
invest such amount as of the beginning of the credit period 
and to the extent such amount is reflected in the adjusted 
basis of the project.  

(ii) Cost-of-living increases in excess of 5 percent not taken 
into account. Under regulations prescribed by the 
Secretary, if the CPI for any calendar year (as defined in 
section 1(f)(4) ) exceeds the CPI for the preceding calendar 
year by more than 5 percent, the CPI for the base calendar 
year shall be increased such that such excess shall never be 
taken into account under clause (i) .  

(iii) Base calendar year. For purposes of this subparagraph , 
the term “base calendar year” means the calendar year with 
or within which the 1st taxable year of the credit period 
ends.  



(H) Low-income portion. For purposes of this paragraph , the low-
income portion of a building is the portion of such building equal 
to the applicable fraction specified in the extended low-income 
housing commitment for the building.  

(I) Period for finding buyer. The period referred to in this 
subparagraph is the 1-year period beginning on the date (after the 
14th year of the compliance period) the taxpayer submits a written 
request to the housing credit agency to find a person to acquire the 
taxpayer's interest in the low-income portion of the building.  

(J) Effect of noncompliance. If, during a taxable year, there is a 
determination that an extended low-income housing agreement 
was not in effect as of the beginning of such year, such 
determination shall not apply to any period before such year and 
subparagraph (A) shall be applied without regard to such 
determination if the failure is corrected within 1 year from the date 
of the determination.  

(K) Projects which consist of more than 1 building. The 
application of this paragraph to projects which consist of more than 
1 building shall be made under regulations prescribed by the 
Secretary.  

(7) Special rules.  

(A) Building must be located within jurisdiction of credit agency. 
A housing credit agency may allocate its aggregate housing credit 
dollar amount only to buildings located in the jurisdiction of the 
governmental unit of which such agency is a part.  

(B) Agency allocations in excess of limit. If the aggregate housing 
credit dollar amounts allocated by a housing credit agency for any 
calendar year exceed the portion of the State housing credit ceiling 
allocated to such agency for such calendar year, the housing credit 
dollar amounts so allocated shall be reduced (to the extent of such 
excess) for buildings in the reverse of the order in which the 
allocations of such amounts were made.  

(C) Credit reduced if allocated credit dollar amount is less than 
credit which would be allowable without regard to placed in 
service convention, etc.  

(i) In general. The amount of the credit determined under 
this section with respect to any building shall not exceed 
the clause (ii) percentage of the amount of the credit which 



would (but for this subparagraph ) be determined under this 
section with respect to such building.  

(ii) Determination of percentage. For purposes of clause (i) 
, the clause (ii) percentage with respect to any building is 
the percentage which—  

(I) the housing credit dollar amount allocated to 
such building bears to  

(II) the credit amount determined in accordance 
with clause (iii) .  

(iii) Determination of credit amount. The credit amount 
determined in accordance with this clause is the amount of 
the credit which would (but for this subparagraph ) be 
determined under this section with respect to the building 
if—  

(I) this section were applied without regard to 
paragraphs (2)(A) and (3)(B) of subsection (f) , and  

(II) subsection (f)(3)(A) were applied without 
regard to “the percentage equal to 2/3 of”.  

(D) Housing credit agency to specify applicable percentage and 
maximum qualified basis. In allocating a housing credit dollar 
amount to any building, the housing credit agency shall specify the 
applicable percentage and the maximum qualified basis which may 
be taken into account under this section with respect to such 
building. The applicable percentage and maximum qualified basis 
so specified shall not exceed the applicable percentage and 
qualified basis determined under this section without regard to this 
subsection .  

(8) Other definitions.  
For purposes of this subsection —  

(A) Housing credit agency. The term “housing credit agency” 
means any agency authorized to carry out this subsection .  

(B) Possessions treated as states. The term “State” includes a 
possession of the United States.  

(i) Definitions and special rules.  
For purposes of this section —  



(1) Compliance period.  
The term “compliance period” means, with respect to any building, the 
period of 15 taxable years beginning with the 1st taxable year of the credit 
period with respect thereto.  

(2) Determination of whether building is federally subsidized.  

(A) In general. Except as otherwise provided in this paragraph , for 
purposes of subsection (b)(1) , a new building shall be treated as 
federally subsidized for any taxable year if, at any time during such 
taxable year or any prior taxable year, there is or was outstanding 
any obligation the interest on which is exempt from tax under 
section 103 , or any below market Federal loan, the proceeds of 
which are or were used (directly or indirectly) with respect to such 
building or the operation thereof.  

(B) Election to reduce eligible basis by balance of loan or proceeds 
of obligations. A loan or tax-exempt obligation shall not be taken 
into account under subparagraph (A) if the taxpayer elects to 
exclude from the eligible basis of the building for purposes of 
subsection (d) —  

(i) in the case of a loan, the principal amount of such loan, 
and  

(ii) in the case of a tax-exempt obligation, the proceeds of 
such obligation.  

(C) Special rule for subsidized construction financing. 
Subparagraph (A) shall not apply to any tax-exempt obligation or 
below market Federal loan used to provide construction financing 
for any building if—  

(i) such obligation or loan (when issued or made) identified 
the building for which the proceeds of such obligation or 
loan would be used, and  

(ii) such obligation is redeemed, and such loan is repaid, 
before such building is placed in service.  

(D) Below market federal loan. For purposes of this paragraph , the 
term “below market Federal loan” means any loan funded in whole 
or in part with Federal funds if the interest rate payable on such 
loan is less than the applicable Federal rate in effect under section 
1274(d)(1) (as of the date on which the loan was made). Such term 
shall not include any loan which would be a below market Federal 



loan solely by reason of assistance provided under section 106, 
107, or 108 of the Housing and Community Development Act of 
1974 (as in effect on the date of the enactment of this sentence).  

(E) Buildings receiving home assistance or Native American 
Housing assistance.  

(i) In general. Assistance provided under the HOME 
Investment Partnerships Act (as in effect on the date of the 
enactment of this subparagraph or the Native American 
Housing Assistance and Self-Determination Act of 1996 
(25 U.S.C. 4101 et seq.) (as in effect on October 1, 1997) 
with respect to any building shall not be taken into account 
under subparagraph (D) if 40 percent or more of the 
residential units in the building are occupied by individuals 
whose income is 50 percent or less of area median gross 
income. Subsection (d)(5)(C) shall not apply to any 
building to which the preceding sentence applies.  

(ii) Special rule for certain high-cost housing areas. In the 
case of a building located in a city described in section 
142(d)(6) , clause (i) shall be applied by substituting “25 
percent” for “40 percent”.  

(3) Low-income unit.  

(A) In general. The term “low-income unit” means any unit in a 
building if—  

(i) such unit is rent-restricted (as defined in subsection 
(g)(2) ), and  

(ii) the individuals occupying such unit meet the income 
limitation applicable under subsection (g)(1) to the project 
of which such building is a part.  

(B) Exceptions.  

(i) In general. A unit shall not be treated as a low-income 
unit unless the unit is suitable for occupancy and used other 
than on a transient basis.  

(ii) Suitability for occupancy. For purposes of clause (i) , 
the suitability of a unit for occupancy shall be determined 
under regulations prescribed by the Secretary taking into 
account local health, safety, and building codes.  



(iii) Transitional housing for homeless. For purposes of 
clause (i) , a unit shall be considered to be used other than 
on a transient basis if the unit contains sleeping 
accommodations and kitchen and bathroom facilities and is 
located in a building—  

(I) which is used exclusively to facilitate the 
transition of homeless individuals (within the 
meaning of section 103 of the Stewart B. McKinney 
Homeless Assistance Act ( 42 U.S.C. 11302 ), as in 
effect on the date of the enactment of this clause ) to 
independent living within 24 months, and  

(II) in which a governmental entity or qualified 
nonprofit organization (as defined in subsection 
(h)(5) ) provides such individuals with temporary 
housing and supportive services designed to assist 
such individuals in locating and retaining permanent 
housing.  

(iv) Single-room occupancy units. For purposes of clause 
(i) , a single-room occupancy unit shall not be treated as 
used on a transient basis merely because it is rented on a 
month-by-month basis.  

(C) Special rule for buildings having 4 or fewer units. In the case 
of any building which has 4 or fewer residential rental units, no 
unit in such building shall be treated as a low-income unit if the 
units in such building are owned by—  

(i) any individual who occupies a residential unit in such 
building, or  

(ii) any person who is related (as defined in subsection 
(d)(2)(D)(iii) ) to such individual.  

(D) Certain students not to disqualify unit. A unit shall not fail to 
be treated as a low-income unit merely because it is occupied—  

(i) by an individual who is—  

(I) a student and receiving assistance under title IV 
of the Social Security Act, or  



(II) enrolled in a job training program receiving 
assistance under the Job Training Partnership Act or 
under other similar Federal, State, or local laws, or  

(ii) entirely by full-time students if such students are—  

Caution: Subclause (i)(3)(D)(ii)(I), following, is effective 
for tax. yrs. begin. before 1/1/2005. For subclause 
(i)(3)(D)(ii)(I), effective for tax. yrs. begin. after 
12/31/2004, see below.  

(I) single parents and their children and such parents 
and children are not dependents (as defined in 
section 152 ) of another individual, or  

Caution: Subclause (i)(3)(D)(ii)(I), following, is effective 
for tax. yrs. begin. after 12/31/2004. For subclause 
(i)(3)(D)(ii)(I), effective for tax. yrs. begin. before 
1/1/2005, see above.  

(I) single parents and their children and such parents 
and children are not dependents (as defined in 
section 152 , determined without regard to 
subsections (b)(1) , (b)(2) , and (d)(1)(B) thereof) of 
another individual, or  

(II) married and file a joint return.  

(E) Owner-occupied buildings having 4 or fewer units eligible for 
credit where development plan.  

(i) In general. Subparagraph (C) shall not apply to the 
acquisition or rehabilitation of a building pursuant to a 
development plan of action sponsored by a State or local 
government or a qualified nonprofit organization (as 
defined in subsection (h)(5)(C) ).  

(ii) Limitation on credit. In the case of a building to which 
clause (i) applies, the applicable fraction shall not exceed 
80 percent of the unit fraction.  

(iii) Certain unrented units treated as owner-occupied. In 
the case of a building to which clause (i) applies, any unit 
which is not rented for 90 days or more shall be treated as 
occupied by the owner of the building as of the 1st day it is 
not rented.  



(4) New building.  
The term “new building” means a building the original use of which 
begins with the taxpayer.  

(5) Existing building.  
The term “existing building” means any building which is not a new 
building.  

(6) Application to estates and trusts.  
In the case of an estate or trust, the amount of the credit determined under 
subsection (a) and any increase in tax under subsection (j) shall be 
apportioned between the estate or trust and the beneficiaries on the basis 
of the income of the estate or trust allocable to each.  

(7) Impact of tenant's right of 1st refusal to acquire property.  

(A) In general. No Federal income tax benefit shall fail to be 
allowable to the taxpayer with respect to any qualified low-income 
building merely by reason of a right of 1st refusal held by the 
tenants (in cooperative form or otherwise) or resident management 
corporation of such building or by a qualified nonprofit 
organization (as defined in subsection (h)(5)(C) ) or government 
agency to purchase the property after the close of the compliance 
period for a price which is not less than the minimum purchase 
price determined under subparagraph (B) .  

(B) Minimum purchase price. For purposes of subparagraph (A) , 
the minimum purchase price under this subparagraph is an amount 
equal to the sum of—  

(i) the principal amount of outstanding indebtedness 
secured by the building (other than indebtedness incurred 
within the 5-year period ending on the date of the sale to 
the tenants), and  

(ii) all Federal, State, and local taxes attributable to such 
sale.  

Except in the case of Federal income taxes, there shall not be taken 
into account under clause (ii) any additional tax attributable to the 
application of clause (ii) .  

(j) Recapture of credit.  

(1) In general.  
If—  



(A) as of the close of any taxable year in the compliance period, 
the amount of the qualified basis of any building with respect to 
the taxpayer is less than  

(B) the amount of such basis as of the close of the preceding 
taxable year, then the taxpayer's tax under this chapter for the 
taxable year shall be increased by the credit recapture amount.  

(2) Credit recapture amount.  
For purposes of paragraph (1) , the credit recapture amount is an amount 
equal to the sum of—  

(A) the aggregate decrease in the credits allowed to the taxpayer 
under section 38 for all prior taxable years which would have 
resulted if the accelerated portion of the credit allowable by reason 
of this section were not allowed for all prior taxable years with 
respect to the excess of the amount described in paragraph (1)(B) 
over the amount described in paragraph (1)(A) , plus  

(B) interest at the overpayment rate established under section 6621 
on the amount determined under subparagraph (A) for each prior 
taxable year for the period beginning on the due date for filing the 
return for the prior taxable year involved.  

 
No deduction shall be allowed under this chapter for interest described in 
subparagraph (B) .  

(3) Accelerated portion of credit.  
For purposes of paragraph (2) , the accelerated portion of the credit for the 
prior taxable years with respect to any amount of basis is the excess of—  

(A) the aggregate credit allowed by reason of this section (without 
regard to this subsection ) for such years with respect to such basis, 
over  

(B) the aggregate credit which would be allowable by reason of 
this section for such years with respect to such basis if the 
aggregate credit which would (but for this subsection ) have been 
allowable for the entire compliance period were allowable ratably 
over 15 years.  

(4) Special rules.  

(A) Tax benefit rule. The tax for the taxable year shall be increased 
under paragraph (1) only with respect to credits allowed by reason 



of this section which were used to reduce tax liability. In the case 
of credits not so used to reduce tax liability, the carryforwards and 
carrybacks under section 39 shall be appropriately adjusted.  

(B) Only basis for which credit allowed taken into account. 
Qualified basis shall be taken into account under paragraph (1)(B) 
only to the extent such basis was taken into account in determining 
the credit under subsection (a) for the preceding taxable year 
referred to in such paragraph.  

(C) No recapture of additional credit allowable by reason of 
subsection (f)(3) . Paragraph (1) shall apply to a decrease in 
qualified basis only to the extent such decrease exceeds the amount 
of qualified basis with respect to which a credit was allowable for 
the taxable year referred to in paragraph (1)(B) by reason of 
subsection (f)(3) .  

(D) No credits against tax. Any increase in tax under this 
subsection shall not be treated as a tax imposed by this chapter for 
purposes of determining the amount of any credit under this 
chapter.  

(E) No recapture by reason of casualty loss. The increase in tax 
under this subsection shall not apply to a reduction in qualified 
basis by reason of a casualty loss to the extent such loss is restored 
by reconstruction or replacement within a reasonable period 
established by the Secretary.  

(F) No recapture where de minimis changes in floor space. The 
Secretary may provide that the increase in tax under this subsection 
shall not apply with respect to any building if—  

(i) such increase results from a de minimis change in the 
floor space fraction under subsection (c)(1) , and  

(ii) the building is a qualified low-income building after 
such change.  

(5) Certain partnerships treated as the taxpayer.  

(A) In general. For purposes of applying this subsection to a 
partnership to which this paragraph applies—  

(i) such partnership shall be treated as the taxpayer to 
which the credit allowable under subsection (a) was 
allowed,  



(ii) the amount of such credit allowed shall be treated as the 
amount which would have been allowed to the partnership 
were such credit allowable to such partnership,  

(iii) paragraph (4)(A) shall not apply, and  

(iv) the amount of the increase in tax under this subsection 
for any taxable year shall be allocated among the partners 
of such partnership in the same manner as such 
partnership's taxable income for such year is allocated 
among such partners.  

(B) Partnerships to which paragraph applies. This paragraph shall 
apply to any partnership which has 35 or more partners unless the 
partnership elects not to have this paragraph apply.  

(C) Special rules.  

(i) Husband and wife treated as 1 partner. For purposes of 
subparagraph (B)(i) , a husband and wife (and their estates) 
shall be treated as 1 partner.  

(ii) Election irrevocable. Any election under subparagraph 
(B) , once made, shall be irrevocable.  

(6) No recapture on disposition of building (or interest therein) where 
bond posted.  
In the case of a disposition of a building or an interest therein the taxpayer 
shall be discharged from liability for any additional tax under this 
subsection by reason of such disposition if—  

(A) the taxpayer furnishes to the Secretary a bond in an amount 
satisfactory to the Secretary and for the period required by the 
Secretary, and  

(B) it is reasonably expected that such building will continue to be 
operated as a qualified low-income building for the remaining 
compliance period with respect to such building.  

(k) Application of at-risk rules.  
For purposes of this section —  

(1) In general.  
Except as otherwise provided in this subsection , rules similar to the rules 
of section 49(a)(1) (other than subparagraphs (D)(ii)(II) and (D)(iv)(I) 
thereof ), section 49(a)(2) , and section 49(b)(1) shall apply in determining 



the qualified basis of any building in the same manner as such sections 
apply in determining the credit base of property.  

(2) Special rules for determining qualified person.  
For purposes of paragraph (1) —  

(A) In general. If the requirements of subparagraphs (B) , (C) , and 
(D) are met with respect to any financing borrowed from a 
qualified nonprofit organization (as defined in subsection (h)(5) ), 
the determination of whether such financing is qualified 
commercial financing with respect to any qualified low-income 
building shall be made without regard to whether such 
organization—  

(i) is actively and regularly engaged in the business of 
lending money, or  

(ii) is a person described in section 49(a)(1)(D)(iv)(II) .  

(B) Financing secured by property. The requirements of this 
subparagraph are met with respect to any financing if such 
financing is secured by the qualified low-income building, except 
that this subparagraph shall not apply in the case of a federally 
assisted building described in subsection (d)(6)(B) if—  

(i) a security interest in such building is not permitted by a 
Federal agency holding or insuring the mortgage secured 
by such building, and  

(ii) the proceeds from the financing (if any) are applied to 
acquire or improve such building.  

(C) Portion of building attributable to financing. The requirements 
of this subparagraph are met with respect to any financing for any 
taxable year in the compliance period if, as of the close of such 
taxable year, not more than 60 percent of the eligible basis of the 
qualified low-income building is attributable to such financing 
(reduced by the principal and interest of any governmental 
financing which is part of a wrap-around mortgage involving such 
financing).  

(D) Repayment of principal and interest. The requirements of this 
subparagraph are met with respect to any financing if such 
financing is fully repaid on or before the earliest of—  

(i) the date on which such financing matures,  



(ii) the 90th day after the close of the compliance period 
with respect to the qualified low-income building, or  

(iii) the date of its refinancing or the sale of the building to 
which such financing relates.  

In the case of a qualified nonprofit organization which is not 
described in section 49(a)(1)(D)(iv)(II) with respect to a building, 
clause (ii) of this subparagraph shall be applied as if the date 
described therein were the 90th day after the earlier of the date the 
building ceases to be a qualified low-income building or the date 
which is 15 years after the close of a compliance period with 
respect thereto.  

(3) Present value of financing.  
If the rate of interest on any financing described in paragraph (2)(A) is less 
than the rate which is 1 percentage point below the applicable Federal rate 
as of the time such financing is incurred, then the qualified basis (to which 
such financing relates) of the qualified low-income building shall be the 
present value of the amount of such financing, using as the discount rate 
such applicable Federal rate. For purposes of the preceding sentence, the 
rate of interest on any financing shall be determined by treating interest to 
the extent of government subsidies as not payable.  

(4) Failure to fully repay.  

(A) In general. To the extent that the requirements of paragraph 
(2)(D) are not met, then the taxpayer's tax under this chapter for 
the taxable year in which such failure occurs shall be increased by 
an amount equal to the applicable portion of the credit under this 
section with respect to such building, increased by an amount of 
interest for the period—  

(i) beginning with the due date for the filing of the return of 
tax imposed by chapter 1 for the 1st taxable year for which 
such credit was allowable, and  

(ii) ending with the due date for the taxable year in which 
such failure occurs,  

determined by using the underpayment rate and method under 
section 6621 .  

(B) Applicable portion. For purposes of subparagraph (A) , the 
term “applicable portion” means the aggregate decrease in the 
credits allowed to a taxpayer under section 38 for all prior taxable 



years which would have resulted if the eligible basis of the 
building were reduced by the amount of financing which does not 
meet requirements of paragraph (2)(D) .  

(C) Certain rules to apply. Rules similar to the rules of 
subparagraphs (A) and (D) of subsection (j)(4) shall apply for 
purposes of this subsection .  

(l) Certifications and other reports to secretary.  

(1) Certification with respect to 1st year of credit period.  
Following the close of the 1st taxable year in the credit period with respect 
to any qualified low-income building, the taxpayer shall certify to the 
Secretary (at such time and in such form and in such manner as the 
Secretary prescribes)—  

(A) the taxable year, and calendar year, in which such building was 
placed in service,  

(B) the adjusted basis and eligible basis of such building as of the 
close of the 1st year of the credit period,  

(C) the maximum applicable percentage and qualified basis 
permitted to be taken into account by the appropriate housing 
credit agency under subsection (h) ,  

(D) the election made under subsection (g) with respect to the 
qualified low-income housing project of which such building is a 
part, and  

(E) such other information as the Secretary may require.  

 
In the case of a failure to make the certification required by the preceding 
sentence on the date prescribed therefor, unless it is shown that such 
failure is due to reasonable cause and not to willful neglect, no credit shall 
be allowable by reason of subsection (a) with respect to such building for 
any taxable year ending before such certification is made.  

(2) Annual reports to the Secretary.  
The Secretary may require taxpayers to submit an information return (at 
such time and in such form and manner as the Secretary prescribes) for 
each taxable year setting forth—  

(A) the qualified basis for the taxable year of each qualified low-
income building of the taxpayer,  



(B) the information described in paragraph (1)(C) for the taxable 
year, and  

(C) such other information as the Secretary may require.  

 
The penalty under section 6652(j) shall apply to any failure to submit the 
return required by the Secretary under the preceding sentence on the date 
prescribed therefor.  

(3) Annual reports from housing credit agencies.  
Each agency which allocates any housing credit amount to any building 
for any calendar year shall submit to the Secretary (at such time and in 
such manner as the Secretary shall prescribe) an annual report 
specifying—  

(A) the amount of housing credit amount allocated to each building 
for such year,  

(B) sufficient information to identify each such building and the 
taxpayer with respect thereto, and  

(C) such other information as the Secretary may require.  

 
The penalty under section 6652(j) shall apply to any failure to submit the 
report required by the preceding sentence on the date prescribed therefor.  

(m) Responsibilities of housing credit agencies.  

(1) Plans for allocation of credit among projects.  

(A) In general. Notwithstanding any other provision of this section 
, the housing credit dollar amount with respect to any building 
shall be zero unless—  

(i) such amount was allocated pursuant to a qualified 
allocation plan of the housing credit agency which is 
approved by the governmental unit (in accordance with 
rules similar to the rules of section 147(f)(2) (other than 
subparagraph (B)(ii) thereof )) of which such agency is a 
part,  

(ii) such agency notifies the chief executive officer (or the 
equivalent) of the local jurisdiction within which the 
building is located of such project and provides such 



individual a reasonable opportunity to comment on the 
project,  

(iii) a comprehensive market study of the housing needs of 
low-income individuals in the area to be served by the 
project is conducted before the credit allocation is made 
and at the developer's expense by a disinterested party who 
is approved by such agency, and  

(iv) a written explanation is available to the general public 
for any allocation of a housing credit dollar amount which 
is not made in accordance with established priorities and 
selection criteria of the housing credit agency.  

(B) Qualified allocation plan. For purposes of this paragraph , the 
term “qualified allocation plan” means any plan—  

(i) which sets forth selection criteria to be used to 
determine housing priorities of the housing credit agency 
which are appropriate to local conditions,  

(ii) which also gives preference in allocating housing credit 
dollar amounts among selected projects to—  

(I) projects serving the lowest income tenants,  

(II) projects obligated to serve qualified tenants for 
the longest periods, and  

(III) projects which are located in qualified census 
tracts (as defined in subsection (d)(5)(C) ) and the 
development of which contributes to a concerted 
community revitalization plan, and  

(iii) which provides a procedure that the agency (or an 
agent or other private contractor of such agency) will 
follow in monitoring for noncompliance with the 
provisions of this section and in notifying the Internal 
Revenue Service of such noncompliance which such 
agency becomes aware of and in monitoring for 
noncompliance with habitability standards through regular 
site visits.  

(C) Certain selection criteria must be used. The selection criteria 
set forth in a qualified allocation plan must include—  



(i) project location,  

(ii) housing needs characteristics,  

(iii) project characteristics, including whether the project 
includes the use of existing housing as part of a community 
revitalization plan,  

(iv) sponsor characteristics,  

(v) tenant populations with special housing needs,  

(vi) public housing waiting lists,  

(vii) tenant populations of individuals with children, and  

(viii) projects intended for eventual tenant ownership.  

(D) Application to bond financed projects. Subsection (h)(4) shall 
not apply to any project unless the project satisfies the 
requirements for allocation of a housing credit dollar amount under 
the qualified allocation plan applicable to the area in which the 
project is located.  

(2) Credit allocated to building not to exceed amount necessary to 
assure project feasibility.  

(A) In general. The housing credit dollar amount allocated to a 
project shall not exceed the amount the housing credit agency 
determines is necessary for the financial feasibility of the project 
and its viability as a qualified low-income housing project 
throughout the credit period.  

(B) Agency evaluation. In making the determination under 
subparagraph (A) , the housing credit agency shall consider—  

(i) the sources and uses of funds and the total financing 
planned for the project,  

(ii) any proceeds or receipts expected to be generated by 
reason of tax benefits,  

(iii) the percentage of the housing credit dollar amount used 
for project costs other than the cost of intermediaries, and  



(iv) the reasonableness of the developmental and 
operational costs of the project.  

Clause (iii) shall not be applied so as to impede the development of 
projects in hard-to-develop areas. Such a determination shall not be 
construed to be a representation or warranty as to the feasibility or 
viability of the project.  

(C) Determination made-when credit amount applied for and when 
building placed in service.  

(i) In general. A determination under subparagraph (A) 
shall be made as of each of the following times:  

(I) The application for the housing credit dollar 
amount.  

(II) The allocation of the housing credit dollar 
amount.  

(III) The date the building is placed in service.  

(ii) Certification as to amount of other subsidies. Prior to 
each determination under clause (i) , the taxpayer shall 
certify to the housing credit agency the full extent of all 
Federal, State, and local subsidies which apply (or which 
the taxpayer expects to apply) with respect to the building.  

(D) Application to bond financed projects. Subsection (h)(4) shall 
not apply to any project unless the governmental unit which issued 
the bonds (or on behalf of which the bonds were issued) makes a 
determination under rules similar to the rules of subparagraphs (A) 
and (B) .  

(n) Regulations.  
The Secretary shall prescribe such regulations as may be necessary or appropriate 
to carry out the purposes of this section , including regulations—  

(1) dealing with—  

(A) projects which include more than 1 building or only a portion 
of a building,  

(B) buildings which are placed in service in portions,  

(2) providing for the application of this section to short taxable years,  



(3) preventing the avoidance of the rules of this section , and  

(4) providing the opportunity for housing credit agencies to correct 
administrative errors and omissions with respect to allocations and record 
keeping within a reasonable period after their discovery, taking into 
account the availability of regulations and other administrative guidance 
from the Secretary.    



 
 

 

Notice 88-80 
1988-30 I.R.B. 28 

 
NOTICE 88-80 

 
LOW-INCOME HOUSING TAX CREDIT -- DETERMINATION OF INCOME  FOR 

PURPOSES 
OF SECTION 42(g)(1) 
 
July 25, 1988 
 
 The purpose of this Notice is to inform taxpayers that regulations to be issued under 
section 42(g)(1) of the Internal Revenue Code of 1986 (the ’Code ’) (relating to the determination 
of a qualified low-income housing project) will provide that the income of individuals and area 
median gross income (adjusted for family size) are to be made in a manner consistent with the 
determination of annual income and the estimates for median family income under section 8 of 
the United States Housing Act of 1937 (H.U.D. section 8). 
 For purposes of H.U.D. section 8, annual income is defined under 24 CFR 813.106 
(1987). HUD section 8 median family income estimates (i.e., area median gross income 
estimates) are based on decennial Census data updated with bureau of the Census P-60 income 
data and Department of Commerce County Business Patterns employment and earnings data. 
The determination of annual income and median family income estimates are based on 
definitions of income that include some items of income that are not included in a taxpayer’s 
gross income for purposes of computing Federal Income Tax liability. Thus, the income of 
individuals and area median gross income (adjusted for family size) for purposes of section 
42(g)(1) of the Code will NOT be made by reference to items of income used in determining 
gross income for purposes of computing Federal Income Tax liability. 
 This document serves as an ’administrative pronouncement’ as that term is described in 
section 1.661-3(b)(2) of the Income Tax Regulations and may be relied upon to the same extent 
as a revenue ruling or revenue procedure. 
 The principal author of this Notice is Christopher J. Wilson of the Legislation and 
Regulations Division. For further information regarding this Notice contact Mr. Wilson on (202) 
566-4336 (not a toll-free call). 
 
Internal Revenue Service 
Notice 88-80 
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Federal Regulations  

Reg § 1.42-15. Available unit rule. 

(a) Definitions. The following definitions apply to this section: Applicable 
income limitation means the limitation applicable under section 42(g)(1) or, for 
deep rent skewed projects described in section 142(d)(4)(B), 40 percent of area 
median gross income. Available unit rule means the rule in section 
42(g)(2)(D)(ii). Comparable unit means a residential unit in a low-income 
building that is comparably sized or smaller than an over-income unit or, for deep 
rent skewed projects described in section 142(d)(4)(B), any low- income unit. For 
purposes of determining whether a residential unit is comparably sized, a 
comparable unit must be measured by the same method used to determine 
qualified basis for the credit year in which the comparable unit became available. 
Current resident means a person who is living in the low-income building. Low-
income unit is defined by section 42(i)(3)(A). Nonqualified resident means a new 
occupant or occupants whose aggregate income exceeds the applicable income 
limitation. Over-income unit means a low-income unit in which the aggregate 
income of the occupants of the unit increases above 140 percent of the applicable 
income limitation under section 42(g)(1), or above 170 percent of the applicable 
income limitation for deep rent skewed projects described in section 142(d)(4)(B). 
Qualified resident means an occupant either whose aggregate income (combined 
with the income of all other occupants of the unit) does not exceed the applicable 
income limitation and who is otherwise a low- income resident under section 42, 
or who is a current resident.  

(b) General section 42(g)(2)(D)(i) rule. Except as provided in paragraph (c) of 
this section, notwithstanding an increase in the income of the occupants of a low-
income unit above the applicable income limitation, if the income of the 
occupants initially met the applicable income limitation, and the unit continues to 
be rent- restricted—  

(1) The unit continues to be treated as a low-income unit; and  

(2) The unit continues to be included in the numerator and the 
denominator of the ratio used to determine whether a project satisfies the 
applicable minimum set-aside requirement of section 42(g)(1).  

(c) Exception. A unit ceases to be treated as a low-income unit if it becomes an 
over-income unit and a nonqualified resident occupies any comparable unit that is 
available or that subsequently becomes available in the same low-income 
building. In other words, the owner of a low-income building must rent to 
qualified residents all comparable units that are available or that subsequently 
become available in the same building to continue treating the over-income unit 
as a low-income unit. Once the percentage of low-income units in a building 
(excluding the over-income units) equals the percentage of low-income units on 
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which the credit is based, failure to maintain the over-income units as low-income 
units has no immediate significance. The failure to maintain the over-income units 
as low-income units, however, may affect the decision of whether or not to rent a 
particular available unit at market rate at a later time. A unit is not available for 
purposes of the available unit rule when the unit is no longer available for rent 
due to contractual arrangements that are binding under local law (for example, a 
unit is not available if it is subject to a preliminary reservation that is binding on 
the owner under local law prior to the date a lease is signed or the unit is 
occupied).  

(d) Effect of current resident moving within building. When a current resident 
moves to a different unit within the building, the newly occupied unit adopts the 
status of the vacated unit. Thus, if a current resident, whose income exceeds the 
applicable income limitation, moves from an over-income unit to a vacant unit in 
the same building, the newly occupied unit is treated as an over-income unit. The 
vacated unit assumes the status the newly occupied unit had immediately before it 
was occupied by the current resident.  

(e) Available unit rule applies separately to each building in a project. In a 
project containing more than one low-income building, the available unit rule 
applies separately to each building.  

(f) Result of noncompliance with available unit rule. If any comparable unit 
that is available or that subsequently becomes available is rented to a nonqualified 
resident, all over-income units for which the available unit was a comparable unit 
within the same building lose their status as low-income units; thus, comparably 
sized or larger over-income units would lose their status as low-income units.  

(g) Relationship to tax-exempt bond provisions. Financing arrangements that 
purport to be exempt-facility bonds under section 142 must meet the requirements 
of sections 103 and 141 through 150 for interest on the obligations to be excluded 
from gross income under section 103(a). This section is not intended as an 
interpretation under section 142.  

(h) Examples. The following examples illustrate this section:  

Example (1). This example illustrates noncompliance with the available unit rule 
in a low-income building containing three over-income units. On January 1, 1998, 
a qualified low-income housing project, consisting of one building containing ten 
identically sized residential units, received a housing credit dollar amount 
allocation from a state housing credit agency for five low-income units. By the 
close of 1998, the first year of the credit period, the project satisfied the minimum 
set-aside requirement of section 42(g)(1)(B). Units 1, 2, 3, 4, and 5 were occupied 
by individuals whose incomes did not exceed the income limitation applicable 
under section 42(g)(1) and were otherwise low-income residents under section 42. 
Units 6, 7, 8, and 9 were occupied by market-rate tenants. Unit 10 was vacant. To 



 

 

avoid recapture of credit, the project owner must maintain five of the units as low-
income units. On November 1, 1999, the certificates of annual income state that 
annual incomes of the individuals in Units 1, 2, and 3 increased above 140 percent 
of the income limitation applicable under section 42(g)(1), causing those units to 
become over-income units. On November 30, 1999, Units 8 and 9 became vacant. 
On December 1, 1999, the project owner rented Units 8 and 9 to qualified 
residents who were not current residents at rates meeting the rent restriction 
requirements of section 42(g)(2). On December 31, 1999, the project owner 
rented Unit 10 to a market-rate tenant. Because Unit 10, an available comparable 
unit, was leased to a market-rate tenant, Units 1, 2, and 3 ceased to be treated as 
low-income units. On that date, Units 4, 5, 8, and 9 were the only remaining low-
income units. Because the project owner did not maintain five of the residential 
units as low-income units, the qualified basis in the building is reduced, and credit 
must be recaptured. If the project owner had rented Unit 10 to a qualified resident 
who was not a current resident, eight of the units would be low-income units. At 
that time, Units 1, 2, and 3, the over-income units, could be rented to market-rate 
tenants because the building would still contain five low-income units.  

Example (2). This example illustrates the provisions of paragraph (d) of this 
section. A low-income project consists of one six-floor building. The residential 
units in the building are identically sized. The building contains two over-income 
units on the sixth floor and two vacant units on the first floor. The project owner, 
desiring to maintain the over-income units as low-income units, wants to rent the 
available units to qualified residents. J, a resident of one of the over-income units, 
wishes to occupy a unit on the first floor. J's income has recently increased above 
the applicable income limitation. The project owner permits J to move into one of 
the units on the first floor. Despite J's income exceeding the applicable income 
limitation, J is a qualified resident under the available unit rule because J is a 
current resident of the building. The unit newly occupied by J becomes an over-
income unit under the available unit rule. The unit vacated by J assumes the status 
the newly occupied unit had immediately before J occupied the unit. The over-
income units in the building continue to be treated as low-income units.  

(i) Effective date. This section applies to leases entered into or renewed on and 
after September 26, 1997.  

 

T.D. 8732, 9/25/97. 
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Note
The date must contain two-digits for the month, two-digits for the day, and four-digits for the year. (Ex. 01012006 for January 1, 2006)

Note
The date must contain two-digits for the month, two-digits for the day, and four-digits for the year. (Ex. 01012006 for January 1, 2006)

Note
The date must contain two-digits for the month, two-digits for the day, and four-digits for the year. (Ex. 01012006 for January 1, 2006)
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Year 15 Status Report 

                          Revised 11/8/2018 - NJHMFA 

 

LITC#:  _____________    

 

Project Name:   _________________________________________________       

 

1st year of credit period: _______________ 

 

 

Please be advised that the 15 year compliance period for the above-referenced project ends on 

_______________________.  At the end of the compliance period, I plan to do the following: 

 

 

____  I intend to keep the property affordable 

 

____ I intend to sell the property to a buyer who will keep it affordable.   

Buyer’s name (if known) ______________________________________. 

 

_____ I intend to convert the property to market rate housing. 

 

_____  I intend to the sell the property to a buyer who will convert the property to  

market rate housing. Buyer’s name (if known) _____________________. 

   

_____  I would like to keep the property affordable and learn more about programs  

available for the preservation of affordable housing.  Please visit our website at 

             https://njhousing.gov/dca/hmfa/developers/credits/  

 

_____  I have not yet decided. 

 

_____  Other: ____________________________________________________ 

   

           ____________________________________________________ 

 

    ____________________________________________________ 

 

 

 

_____________________________     ____________________________ 

(Ownership Entity)           (Signature) 

 

 

 

_________________________    ____________________________ 

    (Date)        (Title) 

https://njhousing.gov/dca/hmfa/developers/credits/
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WINDOW GUARD NOTICE TO TENANT 
 
 
 

Dear Tenant,  

 

Per the New Jersey Department of Community Affairs regulations for the Maintenance of Hotels 

and Multiple Dwelling, subchapter 27-Child protection window guards, we are required to notify 

you that we are required by law to provide, install and maintain window guards in the apartment 

of any tenant who has a child 10 years of age or younger living in the apartment or regularly 

present there for a substantial period of time as well as any hallway window above the first floor 

the child may have access to. We are required to offer this option to you at move in and once 

every year. 

 

If you meet the above criteria, you may request, in writing, the installation of window guards on 

all windows in your unit. Please note that first floor apartments are exempt from this statute. 

 

Please elect one of the following: 

 

                        I do not have children 10 years or younger as a household member or whom  

                        regularly visit my apartment 

 

I do have a child(ren) 10 years of age or younger residing or visiting my 

apartment, but choose to decline the offer of window guards. 

 

  I have a child(ren) 10 years or younger who either resides with me or regularly   

                        visits my unit and hereby request that the window guards be placed in my   

                        apartment windows. (First floor units exempt) 

 

 

 

______________________________________________ 

Resident/Applicant Name: 

(Please print) 

 

 

_______________________________________________ 

Resident /Applicant Signature: 

 

_______________________________________________ 

Date 

    

SAMPLE
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Page 5 of 5 

 

 

To HMFA: 

 

New Jersey Housing and Mortgage Finance Agency 

637 South Clinton Avenue 

Trenton, NJ  08650-2085 

Attention: Tax Credit Services 

 

To Property Owner: 

 

 

 (d)  This Agreement contains the entire and only agreement between the parties, and supersedes 

all preexisting oral or written agreements between them regarding the subject matter hereof. This 

Agreement may not be amended, modified or superseded, unless expressly agreed in writing by both 

parties. 

 

(e)  If any provision or term of this Agreement, not being of a fundamental nature, is held to be 

invalid, illegal or unenforceable, the validity, legality and enforceability of the remainder of the 

Agreement will not be affected, and such provision or term shall be construed to effectuate its purposes to 

the fullest extent enforceable under applicable law. 

 

 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their 

duly authorized officers as of the date first written above. 

 

 

New Jersey Housing and Mortgage Finance Agency  

 

By: ___________________________ 

 

Name: ___________________________ 

 

Title: ___________________________ 

 

 

Property Owner 

 

By: ___________________________ 

 

Name: ___________________________ 

 

Title: ___________________________ 
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